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TERMINATION
Or
OWNER PARTICIPATION AGREEMENT

THIS TERMINATION OF THE OWNER PARTICIPATION AGREEMENT
{Termination Agreement] is madse and entered into as of this __ day of , 2008, by
and between the REDEVELOPMENT AGENCY OF THE CITY OF SAN DIEGO, a public
body, corporate and politic {Agency] and SYEP ASSOCIATES, a California limited partnership
{Owner], which shall collectively be referred 10 as the “Parties”.

RECITALS

WHEREAS, on July 11, 2007, the Agency approved an Owner Participation Agreement
TOPAT with Owner for the development of a residential rental apartment project affordable to
very low income and low income persons, located at 104 Averil Reaé, San Diego, Celifornia,
bounded on the west by Averil Road, the south by San Ysidre Boulevard, and the north by
Sunset Lane, within the San Ysidro Redevelopment Project Ares of the City of San Diego, State
of California [Property]; and

WHEREAS, the proposed affordable housing project that is the subject of the OPA
consists of forty-five (43) residential rental units, forty-four (44) of which shall be rented
exclusively to Very Low Income and Low Income households at an Affordabie Rent, and one of
which shall be used as the manager’s unit, and a subterranean parking facility providing
approximately one hundred seven (107) parking spaces, and recreational amenities [Project}; and

WHEREAS, at the time the OPA was approved by the Agency, Owner had & valid

purchase and sale agreement with the fee owner for the purchase of the Property in order to
develop the Project; and

WHEREAS, on October 19, 2007, Owner informed Agency staff that Owner was not
successful in the 2° 2007 application round for the award of tax credits by the California Tax
Credit Allocation Committee for the development of the Project but, based on the Project’s

scores received, it appears that Owner will be highly competitive in the 2608 application rounds;
and

WHEREAS, Owner has further informed the Agency staff that Owner has been unable to
secure the total financing necessary to perfect the purchase of the Property from the fee owner
and seeks the Agency’s assistance with possible Property acquisition; and

WHEREAS, Owner ultimately determined that the Project is no longer financially
feasible and the Project is unabie to be developed as proposed in the OPA and it’'s attached
Method of Financing and Schedule of Performance; and



WHEREAS, in light of the above, Owner requests that the Agency agree to terminate the

OPA and consider entering into a Disposition and Development Agreement for development of
the Project; and

WHEREAS, based on the foregoing, the Parties desire to terminate the OPA.
AGREEMENT
NOW, THEREFORE, in consideration of the above recitals and mutual covenants and

conditions set forth herein, and for good and valuable consideration, the receipt and sufficiency
of which are hercby acknowledged, the Parties agree as follows:

L Termination of Owner Participation Agreement.

A As of the date of this Termination Agreement written above, the Agency
and Owner hereby terminate the Owner Participation Agreement [OPA), attached hereto as
Exhibit “A” and incorporated herein by this reference, entered into by and between the Parties
and dated July 11, 2007, for the development of a residential rental apartment project affordable
to very low income and low income persons, located at 104 Averil Road, San Diego, California,
bounded on the west by Averil Road, the south by San Ysidro Boulevard, and the north by
Sunset Lane, within the San Ysidro Redevelopment Project Area of the City of S8an Diego, State
of California [Propertyl. '

B. Pursuant to this termination, the Agency and Owner are hereby released
from any and all rights, obligations, duties or agreements contained in the OPA. Except as
otherwise stated in this Termination Agreement, neither the Agency nor Owner shall have any
farther rights against or lability to the other under the OPA.

i Indemnification.

To the maximum extent permitted by law, Owner agrees to and shall defend,
indemmify and hold harmless the City of San Diego, the Redevelopment Agency of the City of
San Diego, and their respective officers, employees, contractors and agents from and against all
claims, liability, loss, damage, judgments, costs, expenses, or fees (including reasonable
attorpeys' fees and court costs) arising from or as a result of the termination of the OPA or of any
act or omission of Owner in performing its obligations under the OPA, except to the extent such
claims, Liability, loss, damage, judgments, costs, expenses, or fees are due to the negligence ot
willful misconduct of the Agency, the City, or their respective officers, employees, contractors or
agents,

The foregoing indemnity shall continue 1o remain in effect after the date of
termination of the OPA.



113 Notice to Lienholder, Mortgages, or Other Interested Party.

Owmer shall notify any lienholder, mortgagee, property owner, property occupant
or other inferested party of the Property or Project, which is obligated to receive such notice, of
this Termination Agreement and of the resulting termination of the Owner Participation
Agreement entered into by and between the Parties and dated July 11, 2067,

V. Applicable Law.

The laws of the State of California shall govern the interpretation and enforcement
of this Termination Agreement. '

V. Construction and Interpretation of Termination Agreement.

The language in all parts of this Termination Agreement shall in afl cases be
construed simply, as a whole and in accordance with its fair meaning and not strictly for or
against any Party. The Parties hereto acknowledge and agree that this Termination Agreement
has been prepared jointly by the Parties and has been the subject of arm's length and careful
negotiation over a considerable period of time, that each Party has been given the opportunity to
independently review this Termination Agreement with legal counsel, and that each Party has the
requisite experience and sophistication to understand, interpret, and agree to the particular
language of the provisions hereof. Accordingly, in the event of an ambiguity in or dispute
regarding the interpretation of this Termination Agreement, this Termination Agreement shall
not be interpreted or construed against the Party preparing it, and instead other rules of
interpretation and constroction shall be utilized.

VI Binding Effect.

This Termination Agreement, and the terms, provisions, promises, covenants and
conditions hereof, shall be binding upon and shall inure to the benefit of the Parties hereto and
their respective heirs, legal representatives, successors and assigns.

VI  Attorney's Fees.

In the event that one Party brings an action or proceeding against the other Party
1o enforce or interpret any of the conditions or provisions of this Termination Agreement, the
prevailing Party shall be entitied to recover all reasonable attorney's fees and expenses, and court
costs associated with such action or proceeding,

VI Aunthority to Sign.

Owner hereby represents that the persons executing this Termination Agreement
on behaif of Owner has full z2uthority to do se and to bind Owner pursuant to the terms and
conditions of this Termination Agreement.



5.8 Counterparts.

This Termination Agreement may be executed by each Party on a separate

signature page, and when the executed signature pages are combined, shall constitute one single
instrument,

IN WITNESS WHEREOF, the Agency and Owner have signed this Termination
Agreement as of the dates set opposite their signatures.

REDEVELOPMENT AGENCY
OF THE CITY OF SAN DIEGO

Dated: By

William Anderson
Assistant Executive Director

APPROVED the form and legality of this Agreement
this day of , 2008,

MICHAEL J. AGUIRRE, General Counsel

By:,

Kendall D. Berkey
Deputy General Counsel

SYEP ASSOCIATES, a California limited
partnership.

By:  Las Palmas Foundation,
A California non-profit public benefit
corporation.

Hs: Managing General Partner

Dated:?j}zjﬂ?// /jf Bw: Qﬁf/{!( fﬁ (/\ A ﬁﬂ'\

os¢ph M. Michaels
résident
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OWNER, PRTEC}IPATTON AGREEMENT

THIS OWNER PARTICIPATION AGREEMENT TAgreement] is entered into on this
__._dayof , 2007, by and between the REDEVELOPMENT
AGENCY OF THE CITY OF SAN DIEGO, 2 public body, corporate and politic [Agency], and
SYHEP ASSOCIATES, a California limited partnership [Owner). Agency and Owner agree as
follows:

PART L. SUBJECT OF AGREEMENT

Section 101 Purpose of the 4 oreement

The purpose of this Agreement is fo effectuate the Redevelopment Plan for the San
Ysidre Redevelopment Project by providing part of the ﬁnmcmg for the sequisition and
developmerntt of the bersinafter defined Property, and the use of the Property for residential rental
eparmments thar are affordable to very low 1 income and. low income persons and & subierranean
parking facility providing approzimately one hundred seven (107) parking spaces. The
development and use of the Property pursuant 1o this Agreement, and the fulfiliment generally of
this Agreement, are in the vital and best intereste of the City of San Diego and the haalth, sefery,
morais, and welfare of its residents, and in accord with the public purposes and provisions of
applicable federal, state, and local laws and requirements.

Section 102 Definitons

For purposes of this Agresment, the following copitalized torms shall have the following
meanings: '

*Acquisition and Development Costs” shall mean the tofa] cost of acquiring the Property
and developing and censtmcting the Improvements thereor, 2s set forth in the Project Budget.

R Eliate”™ Shaﬁ mean (1} any Person directly or ind;irﬁct}y confrolling, controlied by, or
under eomunon control with another Person; (2) any Person owning or comtrolling ten percent
(10%) or mors of the outstanding voting securities of such other Person; or (3) if that other
Person is an officer, director, member or partner, of any company for which such Person acts in
any such capacity, The term “control” as used in the immediately pr%ed:’u:v sertence, shall
mean the power to direct the management or the power to control election of the board of
directors. It shall be a presumption that control with respect to a corporation or Hmited Liability
company is the night to exercise or control, direstly or indirectly, more then fifty percent (50%46).
of the voting rights atizibutable to the controlled corporation or Hmited Hability company, and,
with respect to any individual, partnership, frust, other entity or association, conirol is the
possession, mdirectly or directly, of the power to direct or cause the dirsction of the management
or policies of the controlled entity.

*Affordable Rent” shall mean rent, inclnding a reasonable utm’ty allowancrf: that does not
excesd the following respective antounts:

a for & very low income person with an income not exceeding fifty percent (50%)
of the area median income, the product of thirty percent (30%) times Gfty percent



{(30%) of the area median income adiusted for family size appropriate for the unig

end
B for a low income person wifh an income exceeding fifty percent (50%) but not

exceeding sixty pereent (60%) of the arca median income, the product of thirty
percent (30%) times sixty percent (60%) of the ares median income adjusted for

famnily size appropriate for the onit.

“ 4 gency Dead of Trust” shall mean the deed of tust securing the Agency Loan, to be
recorded upon the ccowrense of the Clesing, subordinate to (he deeds of trust securing any
Sentor Lozan, substantially in the form attached to this Agreement as Attachment No. 5.

“Agency Loan” shall mean the Agency Residual Receipts Loan,

“Agency Loan Documents” shall mean the Agency Note, Agency Desd of Trust,
Assigroment of Rents, Assignment of Agreements, Environmental Indemeity and the UCC-1
Financing Statement. '

“Agency Residusl Receipts Loan™ shall mean fhe residual receipts loan of Low and
Moderate Income Housing Funds payable from the procesds of the Line of Credit by the Agency
to Owner tn the principal amount not to excead $3,606,000, as described in the Method of
Financing, which shall be evidenced by the Agency Residual Receipts Note and sscared by the
Agepoy Deed of Trust and the other Agency Loan Documents,

“Agency Residual Receipts Note™ shall mean the promissory note substantially In the
form attached to fhis Agreement as Attachment No. 8.

“Agresment Affecting Real Property™ shall mean the Agreement Affecting Real Property
{(Including Fental Restrictions) to be recorded upon the occurrence of the Closing, substantially
in the form attached to this Agreement as Attachment No. &, '

“Approved Title Conditions™ shall mean fitle that is subject to current property taxes and
assessments, Permitted Mortgages, the Low Income Housing Tax Credit Regulatory Agreement
and any other easements and other encumbrances specifically approved by the Agency Executive
Direstor, :

“frea Median Income” shall mean the median family income for San Diego County as
anmually estimated by the U.8. Department of Housing and Urban Development and published
by fue Californiz Department of Housing and Community Development.

“Agsignment of Rents” shall mean an instrument substantially in the form attached to this
Agresment as Attachment Na. 10, to be recorded upon the occurrence of the Clesing,

“Assignment of Agreements” shall mean an instrument substantially in the form attached
to this Agreement as Attachment No.11.

“City” shall mean the City of San Diego, California,
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“Closing” shall mean the point in fns when (i} all conditions precedent to the Closing as
set forth in the Method of Financing (Attachment No. 3) have besn satisfied; and (if) the Ageney
Desad of Trust and other Agency Laar Documents and Agreement Affecting P\c Property are
recorded.

“Closing Date” shall mean the date on which the Closing is scheduled to take place, as
provided in the Schedule of Performance.

_ “Completion” shall mean the point in time when all of the following shall have occurred:
{1y issuance of a permanent certificate of occupancy by the City of San Diego; (2) recordation of
z Notice of Completion by Owner or its contractor, (3) certification by the project architect that
construetion of the Improvements (with the exception of minor “punch list” items) has been
completed in 2 good and workmaulike manner and substantially in accordance with the approved
plans and specifications; and (4) any mechanic's Lens that have been recorded or stop notices
that have been delivered have beeon paid, settlf:d or otherwise extinguished, discharged, released,
waived, bonded or insured against.

“Construction Loan” shall mesn the conventional loan to be made 10 Owner ot the fime of
the Closing, secured by the Construction Loan Deed of Trust.

“Construction Loan Deed of Trust” shall mean the deed of frust securing the Construction
Lean. '

“Deferred Developer Fee™ shall mean that porton of Owner’s Developer Fee, in an
emourt 6f up fo §340,000, which shall be deferred for paj;nm:nt until after construction of
Improvements is completed. The Deferred Developer Fee, plus interest at the minimum interest
all owed under IRS rujes, paid out of Residual Rmmpts untﬂ paid in full,

“Dyisbursement Agreement” shall mean an arreement substantially in the form attached o
this Agreement as Attachment No. 13

“Brnvirenmental Indemnity” shall mean an insrument subqtam ally m the form attached
to this Agreement as Attachment No. 12, '

“Bacrow Agent” shall memn First American Title Insurance Company, or another escrow
-
agent aetually acoeptable to Agency and Owner.

“Hazardous Materials” shall have the meaning set forth in the Tavirommental Indemnity
(Attachment No. 12).

“Improvements” shall mean the residential housing development to be constructed on the
Property, consisting of forty fve (45} dwelling units and an associated subterransan parking
facility providing epproximately one hundred seven (107) parkmg gpaces, and recreational
amenities, al] as descriped in the Scope of Development. The Improvements shall comply with
the ourrent Californiz Building Code that includes comprehensive accessibility and adaptability
requirements for mulifamily new construction development, Owner shall incorporate Universal
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Design companents into the Enprovements and to comply with the ftems i the Agency's
Universal Design Checklist (Attachment No. 17},

“Tnvestor Limited Partner Capital Cantribution™ shall mean funds provided to Owner by
the Tax Credit Equity Investor in consideration of the Tax Credit.

“Legal Description” shall mean the Jegal description of the Property attached to this
Agreement as Attachment No. 2 which is hereby meorporated heren by this reference.

“] ine of Credit” shall mean the separate lines of credit available to. the Agency pursuant
1o 2 Credit Agreement with San Diego Natlonal Bank for the Affordable Housing Collaborative
Opportunity Fund and the City Heights and Nav 1 Training Center Redevelopmant Project
Areas.

“T ow Income® shall have, for purposes of this Agreement, the same rmeaning set forth in
California Health & Safety Code Section 50079.5.

“T_ow Income Housing Tax Credit” shall mean the tax credit authorized by the Tax
Reform Act of 1086 end goveined by Section 42 of the Internal Revenue Code.

T ow znd Moderate Income Housing Fund” shall mean the Low and Moederate Income
Housing Fund estabiished by the Agency pursuant 10 Califorma Health and Safety Code Section
333343, which seid fimds therein are nsed for the purposes of increasing, fmproving, and
preserving the City of Ban Diego's supply of Jow- and moderate-income bousing avallzble at
zffordsble housing cost, as defined by Secgon 50083, for lower income households, as defined
by Section 50079.5, very low income households, as defined in Section 30103, and extremely
low ncome households, 2s defined in Section 50106, that is occupied by these persons and
familigs. :

“NMethod of Financing” shall mean the dosprpent attached o this Agreement as
Attachment No. 3 which 18 hersby incorporaied herein by this refersnce.

“P eymanent Lozn™ shell mean the conventional permanent loan to repay a portion of the
Construction Loan. as described in the Method of Financing. '

“Permanent Loan Desd of Trust” shall mean the deed of trust seeuring the Permanent
. .
Loan.

“Permitted Transfer” shall mean any of the foliowing:
(13 A conveyance of a security interest in the Property in connection with any
Semior Lozn and any transfer of title by foreclosure, deed, or other

convevance in Heu of foreclosure in connection therewith;

2 A conveyance of the Property to any Affiliate or a sale back from such
Affiliate to Cwmer,



{3}  Theincinsion of squity pariicipation by Ownper by the addition of limited
parmers to Owner's Wmited liability company or limited parmarship, or
stmilar mechanisms, and the purchese of any such limited parmer rship
inferest or interests by the General ’:‘arine:

(4 The lease for occupancy of all or any part of the Improvnmﬂms on the
Property; and

(5} The granting of easements or permite w facilitate the developmment of the
Property in accordance with this Agresment.

Any transfer described in clanses () through (c) shall be subject to the rezsonable
approval of documentation by the Agency BExeoutive Director or designee in sccordance with the
standards set forth in the respective provisions of this Agresment,

“Person” shall mean an individual, partnerskip, limited parmﬁrship, frust, esta"sa,
association, corporation, limited Hability company or other entity, domestic or fore

“Project Budget” shall mean the schedule caf sources and uses attached 1o this Agreement
as Attachinent Mo. 7 which is hereby i J}ut)fporﬁ.ﬁud herein by thas reference,

“Property” shall mean the real property described in Section 104 of this Agreement.

“Redeveiopment Plan” shall mean the Redevelopment Plan for the San Ysidro
Redeveiopment Project which was approved and adopied on April 16, 1898, by the Cuty Council
of tge City of San Diego by Ordinance No. O-18285 (New Series), inclnding subsequent
amendments. ‘

“Rejease of Construction Covenants” shall mesn the cemncwe to be issued by the
Ageneyin accordance with Section 324 of this Agrsement,

“Residual Receipts” shall mean the Gross Income, less the Operating Expenses,
calculated on & calendar year basis, at defined in the Residual Receipts Promissory Note, Al
calcuiagons of Resmdual Receipts sha,ﬁ be subiect to verification and reasoneble approvel by the
Agency.

“Scheduie of Perfornence” shall mean the documpent attached to this Agreement as
Attachment No. 5 which is hersby incorporated herein by this reference

“Scope of Development” shall mean the document attached to this Agresment as
Attae hmunt WNo. 4 which s hﬂraoy incorporated herein by this reference.

“Semior Lender” shall mean the malxer of any Senior Loan or beneficiary of any Senior
Loan deed of tust. :

“Senior Loan” shall mean the Construction Loan and the Permanent Loan secured bya
deed of trust or other instrumment to which the Agsncy agrees to subordmate the Agency Loan
Dieed of Trust and the other Agency Loan D@cheﬁts
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“Site Map™ slﬂall mean the dovumnent at.,achcci to fhis Agreement as Attachinent Na. 1
which is hereby incorporated herein by this reference.

" s Subordinaiion Agreement” shall mean an instrument substantially in the form attached
to this Agreement as.Attzchmment No. 14, with such modifications as may be agreed o by the
Agency Emcatzve Director or designee, or as ofherwise agreed fo by the Agency Executive
Director or designee. ‘

“Tax Credit qu:ucy Investor” shall mean @ Person who will be an invester, and a limited
parter who will purchase the Low Income Housing Tax Cradits.

“Title Company™ shall mean First American Title insurance Company, of abother fitle
insurance company mutnally acceptable to Agency and Owner.

“Title Insurance Paliuy” shall mean and include 2 standerd form ALTA lender's policy of
title ingurance in favor of Agency, together with such epdorsements a8 mgency may reasonably
reguire, insuring the Hex of the Agency Deed of "'msi in the amount of the Agency Loan (the
“Agency’s Title Poliey™),

“UCC-1" shall mean & Financing Acrreeme:n substantially in the form attached to this
Agreement as Attachment MNo. 13, :

“Universai Desion™ shall mean the design of products 2nd environments to be usable by

1 people, to the greatest extent possible, without the need for adapiation or specialized deswn
conaistent with The Seven Pringiples of Universal Design doveloped by North Carolina Sta

University's Center for Universal Dnsism, and includes the Universal Design Checidist attachad

to this Agrestnent a8 .ik.ttar-hmnnt No. ! Wmuh is hereby ;ncorpo*at&d herein by this reference.

““Very Low Income” shall have the meaning set forth in California Health and Safety
Code Section 50105,

Bection 105 The Redevelopment Plan

This Agreement is subject to the pxovisions of the San Ysidro Redevelopment Plan which
wis approved and adopted on April 16, 1896, by the Council of the City of San Diego by
Ordinance Na, 0-18295 (New Series), mc}uamg subsequent amendments,

The Redevelopment Plan is hereby incorporated hsrem by this reference and made & part
bereto as though fully set forth hevein, :

[£23

ection 104 The Property

T‘ne “Property” or “Site” is that property totaling approxzimately 2.24 acres and 97,574
square feet, Jocated at 104 Averil Road, bounded on the west by Averil Road, the south by San
Veidro Boulevard, and the north by Sunset Lane, within the San Ysidro Redevelopment Project
Ares of the City of 8an Diego, State of California, lustrated on the “Site Map” (Attachment Ne.

1) and as described in the “Legal Deseription of the Property” (Attachment No. 2)

&



The Pfopmrty is currently owned m fee by Hcm"y and Sophie Bockspar Family Trust
{(“Fee Owner™). Owner represents that it has entersd into a legally binding and vahd purchase
am*%mem with the Fee Owner for the purchaze znd sale of the Property in its entirety by Owner.
Therefore, the Property is to be i::ansmrmd to Owner as = condition precedent fo or u:mmrr‘-m*y
with the Closing,

Section 105 Avenoy

B. Agency.is a public body, corporate and pmiitic: exercising governmental functions
and powers, md orgenized and existing vmder Chapter 2 of the Community Redevelopment
Lew of the State of California.

b, The addrzss of the Agency for purposes of receiving notices pursuant to this
Agreement is: 1200 Third Avenue; Suite 1400, San Diego, Califomnia :1’3 101.

c. “Agency” as used in fhis Agreement mcméen the Redwmopm“nf Agency of the
City of San Diege, Californiz, acting through ifs Board, and any asbzga €& OF SUCCESEOY tO fts
rights, powers and responeibilities,

d “Agency Executive Director” zs used in this A greement includes the Agency
Execrtive Direclor, Agency Assistant Exscutive Director or designes,

Section 106 Owner -

R Owner 15 SYEP Associates, 2 Californiz Bmited pMership The address of
Owrer for pwrposes of receiving notices pursuant to this Agresment is: 531 Encinitas
Boulevard; Suite 206, San Diego, California 92024,

b Whenever the term “Owmer” is used herein, such term shall mean and include: (1}
the Owner as of the date hereof, or {2) any other assignee of, or successor to its rights, powers
and responsibiiities permitted by this Agreement.

Section 107  Assionments and Transfers

a Gwaer represents and agrees that its undertakings purseant fo this Agreement
are for the purpose of ruaevelopmﬂ and providing affordable housing on the Property, and not
for speculation in tand holding. Owner furiher recognizes that the quaiifications snd identity
of Owner are of particular coneern to the City and the Agency, in light of fhe foliowing: (1)
the importance of the redevelopment of the Property t0 the general welfare of the community;
{2} the public assistance that has been made available by law.and by the government for the
purpose of making such redevelopment possible; and (3) the fact that 2 change in ownership or
control of Owmer or any other act or ransaction ipvolving or resulting in a significent change
in ownership or control of Owner, is for practical purposes e transfer or disposition of the
property then owned by Owner. Owner further recognizes that it is because of such
qualifications and identity that the A gency is entering into the Agreement with the Owner,
Therefore, no voluntary or involuntary successor in interest of Owner shall acquire any rights
or powers under this Agreement sxcept as expressty set forth herein,



b, - Prior to Completion, Owner shall not assign all or any part of this Agreement, or
any interest herein, without the prior written approval of the Agency. Subject to review of
documentaiion effectuating apy such proposed assignment or tranafer, the Agsney agress 10
reasonably give such approval if the assignment is a Permitted Transter

c. For the reasons cited above, the Owner represents and agrees for itself, each
member and any suocessor in interest of itself and each member that grior to Compiedon,
without the prior written approval of the Agenocy, there shall be no significant change in the
ownership of the Owner or in the relative proportons thersof, or with regpect {0 the identity of
the parties in control of the Owner or the degree thereof, by any method or means, except
Parmitted Transfers.

d. Any assignment or transfer of this Agreement or significant change in ownership
of the Owner, other than & Permit{ed Transfer, shall require the approval of the Agency, which
shall not be unreasomably withheld, To the extent Agency approval of ap assignment or
tramsfer is reguired by this Agreement, in granting or withholding its approval, Agency shall
base its decision upor the relevant sxpenence, financial capamnry and reputation of the
proposed assignee or transferee and the effect, if any, of such proposed transter on the public
purposss of this Agreement. In addition, Agency shall not approve any assignment or transfar
of this Agreement or any interest heretn of significant change in ownership of the Owner that
resulis in payment of consideration to any Person prior to the lssuance of the Release of
Constreeiion Covenants and fhat is not conditioned upon the issuance of the R”i&aﬁ-" of
Construction Covenents. '

&, The Owaer shall promptly notfy the Agency of any and all changes whatsoever
in the identity of the parties in control of the Owner or Assignee, or the degree thereot, of
W}n chit, or any of its officers have been notified or otherwise have imowledge or information.

Exoept for Permitted Transfers, this Agreement may be terminated by the Agenzy if there is
any significant change (voluntary or involuntary) in memberchip, management or conirol, of
the Owner or Assignes or its members (other than such changes occasioned by the death or
incapacity of any individual) prior to Completion.

£ The restrictione of this Section 107 shali terminate npon the Completion.

PART 2. FINANCING

Section 201+ Method of Financing

The Project s‘zah e financed with 2 combination of sources of francing as provided
e Method of Financing (Attachment No. 3),

Section 202 Agency Assistance

B. Aueney Residual Receints Loan. On the condition that the Agency obtains the
Line of Credit and is permitted o use proceeds from the Line of Credit for the acquisition and
development of the Property and that the Owner obtatns financing for the development of the
Property inetuding being awerded Low Income Housing Tax Credits as provided in the Method
of Financing, and in accordance with and subject to the terms and conditions of this Agreement
8




inchading the Method of Financing, the Agency agrees to lend to the Crwner, and the Owner
agress to borrow Fom the Agency, the Agency Residual Receipts Loan, as defmed in the
Method of Financing. At or prior to the Closing, the Agency ané Owner shall executs and
deliver such instruments and documents as may be necessary 1o ovidence and secure the Agency
Regidueal Reozipts Loan, consistent with the terms of this Agreement and the Method of
Financing, and sach in a form that is acosptable 1o the Agency Executive Director or designes.
Disbursement of proceeds from the Ageney Residual Receipts Loan shall be made in accordance
with the Disbursement A greement attached hereto in form as Attachment 15 and incorporated
herein by this reference, to be executed by the Agency, Construction Lender and the Agency as &
condition precedent to the Closing, '

b. Gap Assigtance. The partizs acknowledge that the Agency Loan is intended to be
“oap™ assistance, not to excesd the amount needed to bridge the gap hetween the total
Acguisition and Development Costs (a8 defined herein and in the Method of Financing) and the
maximum loans obtainable by Gwner plus Owner's Equity, but in any event not to exceed the
raspective dollar amounts set forth {n the Method of Financing. The proceeds of the Agency
Loan shall be used exchusively to pay Acouisition and Development Costs identified in the
Project Budpst {Attachment No. 7). In the event the actual amount of the Acquisitiop and
Development Costs (as defined herein and in the Method of Financing) is less than $20,027,000,
or in the event any of the permanent financing sources are greater than the respective amounts set
forth in the Method of Financing and the Acquisition and Development Costs are not greater
than $20,G27,000, or in the event Ovmer is granted Affordable Housing Program Grant funds,
then the prineipal amount of the £3,606,000 Agency Residual Recetpts Loan shall be reduced
dollar-for-doliar. In the event any of the permanent financing sources are greater than the
respective amounts set forth in the Method of Financing but the Acquisiton and Devslopment
Costs are graater than §20,027 000, then the Increased amownt of any of the permanent fnancing
sources {excluding any Affordabie Housing Program Grant funds awarded to Owner) may frst
be used to pay the nerease in Acquisition and Development Costs, then any remaining fands
shall be nsed fo reduce the Agency Residual Receipts Lozn dollar-for-dollar. Except as
othertvise provided by this Agresment, the Agency Residual Receipts Loan shall notbe
subordinated to such increased amount of any permanent financing sovrees bevond the sonrces
and respective amounts allowed by this Agreement and in the Method of Financing, without the
prior written approval of the Agency. ‘

Seetion 203 Subraission of Byvidense of Binancine

&, Within the time periods provided in the Scheduls of Performance, Ovwner shall
submit to the Agency evidence satisfactory to the Agency that the Owner has obtained the
financing necessary for the acquisition and development of the Property in accordance with this
Agreement. Such evidence of financing shall include the following:

(1} A copy of the commitment or commitments obtained by the Owner for the
Constraction Loan, including a final Froject Budget approvad by fhe
Construction Lender, the Affordable Housing Program Grant if awarded,
and all other commitments {all a8 deseribed in the Method of Financing) to
finance the constructon of the Improvements, certified by the Owner to be
e true gud cotrect copy or copies thereof;
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{3y A copy of the coniract between the Owner and the genersl confractor or
major subcontractors for the construction of the Improvements, certified
by the Owner to be a true and correct copy thereof

33 A copy of substantially campletf: Construction Loan Docwmnents (e.g.
-notes, trust deeds, indentures, loan agresments, ete.);

(4} Documentation acceptable o the Agency Executive Director of the
- commitment of the Tax Credit Equity Investor to prcmm the Investor
Mxrz'tm Partner Capital Contribution; and

5 Documentation acceptable o the Agency Executive Director of other
sources of capital sufficient to demonstrate that the Crwaer has adequate
equity fimds commitied to provide the amount of Cwner Equity required
by the Method of Financing,

bl The Agency shall approve or disapprove such evidence of financing within the -
time established i the Schedule of Performance. Such approval shall not be unreasonghly
withheld. If the Agency shall disapprove eny such evidence of financing, the Agency shall do so
by written notice to the Gwaer stating the reasons for such disapproval.

PART 5.~ DEVELOPMENT OF THE PROPERTY

Section 301 Land Use Approvals

1t is the responsibility of the Owner, without cost to Agency, to ensure that zoning of the
‘Property and all applicable City land uee requiirements will be such as to permit development-of
the Property and construction of the Improvements and the nise, operation and maintenance of
such Improvements o accordance with the provisions of this Agreement. Tt shall be & condition
of the Closing that Owner obtain all entitiements, approvais variances and permi%s necessary for

e construction of the Improvements. Nothing confained herein shall be deemed to entitle

Owner 1o any City of San Diego permit or other City approval necessary for the develepmem of
the Property, or waive any applicable City requirements relating tharf‘:m This Agreement does
not (a) g;'ant any land use enttlement to Owner, {b) supersede, nullify or arpend any condition
which may be imposed by the City of San Dizego in connection with approval of the avaiopmant
described herein, (¢} guarantee 10 Owner or any other party any profite fom the development of
the Praperty, or (d) amend any City laws, codes or rules. This is not a Development Agreement
28 provided in Californie Government Code Section 63864, Without cost fo Agency, Agency
shall provide appropriaie technical assistance 1o Owner 1o connection with Owner's obtaining all
necessary entiflements, permits and approvels for the construction of the Improvements.

Sechion 302 Condition of the Pronerty

=

B. Agency makes no representation or warranty, express orimplied, regarding any
conditions of the Prop..a-. It shall be the sole responsibility of the Owner, af the C}wnw
~ expense, to lovestigate and determine all conditions of the Property and its suitability for the uses
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to which the Property is to be puf in accordance with this Agreement. If fhe conditions of the
Property are not in all respects entirely suitable for the use or uses to which the Property will be
put, then it is the sole responsibility and obligation of the Owmer, withowt costto Agency, 10 take
such action as may benecessary to place the Property in all respects in & condition entirely
suitable for its development and use i accordance with this A greement.

b, Owner agress to perform and be solely responsible for the clean-up of any
Hazardous Materials on, in, under or within the Property, at the sole cost, risk and expense of
COemer, Owaer shell defend, indemnify and hold harmless the Ageney and its officers, agents,
employeesy contractors and attorneys from zny claims, labitity, injury, damages, costs and
sxpenses (inchuding, without limifing the generaiity of the foregoing, the cost of any required
clear up of hazardous substances, and the cost of attorneys' fees) which may be sustained as the
result of the presence or clean up of hazardous substances on, in, or under the Property. As a
condition precedent to the Closing, Owner shall execute and deliver to the Agency the
Envirommental Indemnity {Attachment No. 12), —

Section 303 Scope of Development

“The Property shall be developed in accordance with and within the limitetions established
1n the Scope of Development (Attachrnent Ne. 43,

Section 304 Besic Concept and Schamatic Drawines

B The Owner shall prepare and sabmit Basic O oncept and Schematic Drawings and
related docurnents for the deveioparent of the Property 1o the Agency for review and written
approval within the time established in the Schedule of Performance, Basic Concept and
Schematic Drawings shall include a site plan, elevations and sections of the Improvements as
mev are to be developed and constructed on the Property,

b, The Property shall be developed a3 estab}ishad i the Basic Concept and
Schematic Drawings and related documents except as changes may be mutually agreed upon
between the Owner and the Agency Executive wa;m Any such changes shall be within the
limitations of the Scope of ﬂevelcpmem

e If the Owmer desires to make any substantial change is the Basic Coneept and
Schematic Drawings after thelr approval, such proposed changs shall be submitted to the Agency
fm approval,

d. The Ovmer shall incorporate Universe! Design components into the Project and
specifically comnply with the ifems outlined in the Agency’s Univ ersal Design Checldist, attached
as Attachment No. 17, The Agency, may, in its diseretion, grant a written gxeeption 1o one or
more of the reguirsments listed on the Checklist, but only in circumstances whers the Developer
demaonstrates why incorporating the Universal Design component would be infeasible,

Section 305 Landspepine and Grading Plans

2 The Owner shall prepare and submit to the Agency Executive Direstor for his/her
spproval the preliminary and fnal landsuapxrc ané preliminary and finish grading plans for the
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Property. These plans shall be prepared and submitied within the Himes established in the
Schedule of Performance,

b The landscaping plans shall be prepared by & professional landscape architect and
¢ grading plans shall be prepared by 2 Heensed oivil engineer, Such landscape srchitect and/or
civil engineer may be the same firm ag the Owner's architect. "Within the fimes esteblished in the
Schedule of Parformance, the Owner shall submit to the Agency Executive Director for his/her
zpproval the name and qualifications of its architect, landscape architect and oivil engineer,

Section 306 Construction Drawings and Related Documents

a. The Ovwner shall prepare and submit construetion drawings and related docvments
[eoliecgvely called the “Planeg™] to the Agency Executive Director for histher review (including
but not Hmited to architectural review), and written approval within the times established In the
Schedule of Ferformance. Such construction drawings zud related documenis shall be submitted
&5 fifty percent {50%) and Fina! Construction Drawings. Final Construction Drawings are
hereby defined a5 those in sufficient detail to obtain 2 building permit.

b. Approval of progressively more detailed Plans will be promptly granted by the
Agency Executive Director or designee if developad as 2 logica! evolution of Plans theretafore
approved. Amy itemns so submitted and approved by the Agency Executive Director shall not be
subject to subseqrent disapproval,

e Draring the preparation of all Plans, the Agency Exscutive Dueu:o" and the Cromer
shall hold regular progress meetings to coordinate the preparation of, submission te, and review
of Plans and related dociments by the Agency Executive Director, The Agency Exeecutive
Direcior and the Owner shall communicate and consult informally as frequently as is necessary
to insure that the fommal submittal of auy documents can recetve prompt and speedy
copsideration.

d. if any revisions or corrections of Plans approved by the Agency shall be required
by any government official, agency, Gepartment, or burean having jurisdiction over the
 development of the Property, the Owner and the Agency Executive Director shall cooperate in
efforts 1o abtain a waiver of such requirements or fo develop a mutually acceptable altsmative.

Section 347 Agency Approval of Plens

a. Subisct to the terms of this Agreement, the Agency or Agency Executive Director
shall have the right of review (including without limitation architectural review) of 23! Plans and
submissions, including any proposed substaptial changes to any such Plans or submissions
approved by Agency. The Ageney Exeoutive Director shall approve or disapprove the Plans
referred {0 in Bections 304, 3035 and 306 of this Agreement within the tines establshed in the
Schedule of Performance. Any disapproval shall state in wiriting the reasons for disapproval and
the changes which the Agency Executive Director requests to be made. Such reasons znd such
changes must be copsistent with the Scope of Development and any iterns previously approved
nereunder. The Owner, upon receipt of e disgpproval based upon powers reserved by the
Agency heretmder, shall revise the Plans and resubmit thern to-the Agency Executive Director a8
soon as possible after recaipt of the notice of disapproval,
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b, If the Owner desires to make zay substantial change iz the Final Construction
Drawings after their approvel, such proposed change shall be submitted to the Agency for
approval. : '

Section 308 Cost of Construstion

The cost of demolishing any Improvements on the Property and developing the Property
and constuctng the Improvements, including any offsite or onstte improvements required oy the
City in connection therewith, shall be the reaponsibility of the Owner, without any costto
Ageney, subject to the terms of this Agreement.

Se:ctiézx 309  Schednle of Performance

& Each party to this Agreement shall perform the obligations to be performed by
such party pursuant to this Agreement within the respective times provided in the Schedule of
erformance, and if no such time is provided, within a rezsonable time. The Schedule of
Performance shell be subject to amendment from time to time upon the mutuel agresment of the
Agency and Owner.

b. After the Closing, the Owner shell promptly begin and therealter difigenily
prosecute to completion the construction of the Improvements as provided in the Scope of
Development. The Ovwmer shall begin and complete 21l construction and development within the
times specified in the Schedule of Performance or within such reasonable extensions of said
dates 2s mey be granted by the Ageney,

c. During periods of construction, the Crwner shall submis to the Agency 2 written
report of the progress of construction when end as reasonably reguested by the Agency, but not
more frequently than once every guarter. The report shall be in such form and detail a5 may be
reasonably required by the Agency and shall include a reasonable number of constriction
photographs {if requested) taken since the last report submitied by the Cwner.

Saction 310 Indemzufestion and Insurance

E. QOwyer's Indemnity. To the maximum extent permitted by law, Owner agrees to
and siall defend, indemmify and hold harmless Ageney, the City of San Diego, and their
respective officers, officials, emplovess, contractors and agents from and against 81l clams,
liability, loss, damage, costs or expenses {inciuding reasonable aftorneys’ fees and tourt costs)
arising from or zs a result of the death of any person or any accident, injury, loss or damage
whatscever caused-to any person of fhe property of any person resulting or arising from or in any
way connected with the following, provided Owner shall not be responsible for (and such
indemnity shall not apply 1o) any negligence or willful misconduct of the Agency, City, or their
respective officers, officials, employees, contractors or agents: '

The existence, release, presence or disposal on, o, under, about or

adjacent to the Property of apy Hazardous Materials, except io the extent i
iz due to the negligence or willful misconduct of Agency, City, or their
respective officers, officials, employess, contraciors or agents;

-
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The development, construction, marketing, use or operation of the
Property by Owaer, its officers, contraciors, subcontraciors, agents,
emplovees or other persons acting on Owner's behalf (the "Indemnifying
Paraag™); '

The displacement or relocation of any person from the Property as the
result of the development of the Property by the Inderanifying Parties;

Axny Plans or designs for Improvements prepared by or on behalf of
Crwmer or any of the Indemuifying Parties including, without limitation,
amy errors or omissions with respect fo such plans or designs;

Any loss or damage o Agetey resulting from any ingceuracy in or oreach
of any representation or warranty of Owner, or resulting from any breach
or default by Owner, under this Agreement: and

Any and all actions, claims, damages, injuries, chalienges and/or.costs or
ligbilities arisirg from the approval of apy and all entitiements or permits

for the Improvements by the City of San Diego or the Agency.

The foregoing indemnity shall continue to remain in effect after the Compietion.

b,

Insurance Polcies. N

18y

Commencing upon the Closing or Owner's possession of the Property,
whichever occurs first, and at all times prior to the issuance of the Releage

. of Construction Covenants, Owner shall mainthin in affect and delbiver t©

Agency duplicate originals or appropriate certificates of the Tollowing
insurznce policies (the “lnsurance Policies™):

{a) AlL-Risk Policies: Owner shall maintatn or causeto be
maintzined coverage of the type now known as builder's
completed value risk insurance, as delineated on an All
Risk Builder's Risk 100% Value Non-Reporting Form.
Such ipsurance shall insure against direct physical loss or

' damegs by fire, Hehming, wind, storm, explosion, collapss,
underground hazards, flood, vandalism, maliciovs mischief]
ginss breskage and sach other causes as are covered by
such form of nsurance. Such policy shall include (1) an
endorsement for broad form property damage, breach of
warranty, demolition costs and dehris removel, (2) 5
“Replacement Cost Endorsement”™ in amount sufficient o
prevent Owaer from becoming & co-insurer under the terms
of the policy, but in any event in an amount not less than

100% of the then full replacement cost, © be determined at
least once annually and subject to reasonabie approval by

“Agency, and (3} an endorsement to inchide coverage for
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budgeted sof costs. The replacement cost coverage shall
be for work performed and equipment, supplies and
materials furnished to the Property or any adjoining
sidewnlks, streets and passagewsys, or {0 any bonded
warehouse for storage pending incorporation into the waozs,
without dednction for physical depreciztion and with 2
deductible not exceeding §25,000 per oceumence (except
that earthquake coverege, if obtained, shall carry a
deductible not to exosed 23% of the policy amount, or such
other deductibie axnount as Agency may ressonably
determine is acceptible, in okt of the cost of the preminms
for such msurance); : :

Liability loswrance: Owper shall maintein or cavse to be
maintained general lability insurance, to protect sgainst -
ioss from Hability imposed by law for damages on account
of personal Injury, including death therefrom, suffered or
alleged to be suffered by any person or persons
whomsoever on or abowt the Property and the business of
Cromer on the Property, or v connection with the operation
thereof, resulting directly or indirectly from any acts or
activities of Owner, or any person acting for Owner, or
under its respective control or direction, and also 1o protect
againgt loss fom Lability imposed by law for damazes to
any property of any person occurring on of about the
Property, or in connection with the operation thereot,
caused direcily or indirectly by or from acts or astivities of
Crwper or 1ts tenants, OF any person acting for Owner, or
under its confrol or direction. Snch property damage and
personal Injwry insurance shall also provide for and protect
Agency against incurring any legal cost in defending claims
for alleged loss. Such personal imfury and property damage
insurance shall be maintained in full force and effect during
the Temm i the following amounts: commercial general
liability in & gonersl agoregate amount of not less than Twe
Million Dollars (82,000,000}, £2.000,000 Producis and
Completed Operations A gyregate, and $2,000,000 Bach
Oeeurrence. Owner shall deliver o Ageney 2 Certificate of
Insurance svidencing such insurance coverage prior to the
occurrence of the Closing. Owner agrees that provisions of
this paragraph 2s ¥ maintenance of insurance shall not be
consirued as imiting in any way the extent to which Owner
may be held responsible for the indemnification of Agency
or the peyment of damages to persons or property resulting
from Owner's activities, activities of it tenants or the
activities of any other person or persons for which Owner is
otherwise responsible,
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{c) Automobile Inswrance! Owoer shall maintain or canse o
be maintained stomobile insurance, maintained in full
force and effect in an amount of not less than Twe Million
Dollars {$2,000,000) per accident.

(&) Workers® Compepsafion Tasurance: Owner shall maintain
or canse to be maintained workers’ compensation insurance
issued by & responsivle carrier authorized wnder the laws of
the State of Celifornia to insure emplovars against hability
for compensation under the workers” compensation laws
now in force in Californis, or any laws hereafter enacted ag
An amendment or supplement thereto or in Lien thereof.
Such workers® compensation insurance shall cover ail
persons employed by Owner in connection with the
Property end shall cover liability within statutory lmits for
compensation under any such act aforesaid, based upon

sath or bodily fnjury claims made by, for or on behalf of
any person incurring or suffering injury or death in
connection with the Property or the operation therecf by
Owner. Notwithstanding the foregoing, Owner may, in
compliance with the laws of the State of California and I

“lien of maintaining such insurance, self-insuwre for workery'

compensation in which event Lessee shall deliver o
Agency evidence that such self-insurance has bee
approved by the appropriate State awthorities,

Al policies or certificates of insurence shall provide that such policies
shall not be canceled, reduced m coverage or Bmited in any mammer .
without at least ten {10} calendar days prior written notice to Agency, All
fire 2nd Hability insurance policies (not mtomobile and Workers’

- Compensetion) mey name the Agency and Owier as insureds, additional

insureds, and/or loss payable parties as thelr Interssts may appsar.
The Insurance Policies shall name 25 additional insureds the following:
“The City of San Diego, the Redevelopment Agency of the

City of San Diego, and thelr officers, officiele, employees,
contractors, agents and attorneys,”

" Owner agrees to timely pay all premiwms for such insurance and, af 1ts

sole cost and expense, to comply and securs compliznce with al) insurance
requirements necessary for the maintenance of such insurance. Owner
agrees to submit binders or certifiestes evidencing such insurance 10
Ageney prior to the Closing. Within thirty (30) calendar days, if
practiosble, but in any evert prior to expiration of any such polioy, copies

of renewal policies, or cerfificates evidencing the existence thereof, shall
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be submitted to Agency. Al insurance herein provided for under this
Section ghall be provided by insurers Beensed 1o do business in the State
of California and rated A-V1I or better,

(37 If Owner fails or refuses to procure or maintain msurance as required by
this Agresment, Agency shall have the right, but not the pbligation, at
Agency’s election, end upon ten (10} calendar days prior notice to Owmer,
1o procure and maintain such insurance. The premiums paid by Agency
shall betreated as 2 loan, due from Ovener, to be paid on the first dav of
the month following the date on which the premiums were paid. Agency
shall give prompt nofice of the payment of such premiums, stating the
amounts paid and the name of the insared{s).

Section 311 Nondiscrimmination and Egual Ovnorbanity

B. Complisnee with City’s Bongl Opportanity Contractine Reguirements.

Orwper znd its contractors, subcontractors, consultants, subeonsultants, vendors and
suppliers shall comply with the City's Egual Ovportunity Contractine Reguirements, which are
attached to this Agreement as Atfzchment No, 16 and incorporated herein by this reference.

h, Nondigerimination,

Crovmer shall not discriminate on the basis of race, gender, religion, national origin,
ethnicity, sexusl orientation, age or disability in the schcimtion, selection, hiring or treafment of
any confractors or consultants, to participate In subconiracting/subconsuliing opporfunities.
Owner anderstards and agrees that viclation of this clavse shall be considered & material breach
of this Agreement and may result in teymuination, debarment or other sanctions. This language
skall be incorporated into all contracts between Owner and any contractor, consultant,
subcontractor, subconsultants, vendors and suppliers.

o Comblance Investizgations.

- Upan the City’s request, Owner agress to provide w the City, within sixty (60) calendar
days, a truthful and complete list of the names of all contractors, subcoutractors, consultants,
subconsultants, vendors and seppliers that Owner has used in the past five (3} years on any of its
coniracts that were undertaken in San Diego County, including the tota] dollar amount paid by
Craner for each subconiractor or supply contract, Owner further agrses to fully cooperate in any
investigation conducted by-the City pursuant to the City’s Nondiserimination in Conrraciing
Ordinance, Municipal Code Sections 22.3501 through 22.3517. Owner understands and agrées
that violation of this clause shall be considered & material breach of the vontract and may result
in remmedies being ordered against Cwner up to and incinding contract termination, debarm ent
and other sanctions for violation of the provisions of the Nendiscrimination in Contracting
Ordinance. Owner further understands and agrees that the procedures, remedies znd sanctions
vrovided for in the Nondiscrimination in Contraciing Ordinance apply only to viclations of the
Ordinance. : ‘ :

f—y
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& Pricr to commencing consunction and in accordance with the Scheduie of
Performance, Owner shall contact the City's Equal Opportunity Contracting Program to
~ determine compliance with all applicable rules and regulations.

Section 312 Local. State and Federal Laws

a. Orwoer hersby agrees 16 carry out development, construction (as defined by
apphoable law) and operation of the Property, including, without limitation, any and all public
works {as defined by applicable law), in conformity with all appliceble local, state and federal
laws, inciuding, without limitation, all applicable federa!l and state labor laws (including, without
limitation, any requirement to pay state prevailing weges), Owwner hereby expressly
acknowledges and agress that neither City nor Agency has ever previously affirmatively
represented to Owner or its coniractor(s) for the Property in writing or otherwise, in 2 call for
bids or otherwise, that the work to be covered by the bid or contract iz not 2 “public work,” as
defined in Section 1720 of the Labor Code. Owrner hersby agrees that Owner ghal] have the
obligation to provide any and all disclosures, representations, statements, rebidding, and/or
identifications which may be required by Labor Code Sections 1726, 1776 and 178!, as.the same
may be enacted, edopted or amended from time o time, or any other provision of law, Owner
hereby agrees thet Owner shall have the obligation to provide and maintain any and a1l bonds o
secure the peyment of contraciors (including the payment of wagss to workers performing any
public work) which may be raquired by the Civil Code, Labor Code Section 1781, as the same
may be enacted, adopied or amended from time to time, or any other provision of law. Quwmer
hersby agrees that Owner shall have the obligation, at Owner’s sole cost, risk and expense, to
obligate any party as may be required by Labor Code Seations 1726, 1776 and 1781, as the same
may be enacted, adopted or amended. from time to tiwe, or any other provision of law. Owner
shall indemnify, protect, defend and hold harmiess the Agency, City and their respective officers,
officials, employees, contrectors and agents, with counsel reasonably aceeptable to Ageney'and
City, from and egainst any and all loss, lability, damage, clalm, cost, expense, andior “increased
costs™ {including labor costs, penalties, reasonabie atforneys fees, court and litigation costs, and
fees of expert witnesses) which, iy connection with the development, construction (as defined by
appiicable law) and/or operation of the Property, including, without lmitatiop, any and all public
works (as defined by applicable law), results or arises in any way Fom any of the following: (1)
the noncompliance by Owner of any applicable local, state andior federal taw, Including, without
limiwtion, any applicable federal and/or state labor laws (including, without mitation, if
applicable, the requirement 0 pay state prevailing wages); (2} the implementation of Chapter
804, Statnres of 2003; (3) the implementation of Sections 1726 and 1781 of the Labor Coda, a8
the saxne may be enacted, adopted or amended from time to time, or any other similar law, (4)
feiture by CGrwoer 16 provide any required disclosure, represestation, statemens, rebidding andior
idemtification which mey be reguired by Lebor Code Sections 1726, 1776 and 1781, 2s the same
may be enscted, adopted or ammended from time 1o time, or any other provisicn of law; (3) fallure
by Owser {0 provide and mamtain any and all bonds o sceure the payment of contractors _
(nclading the payment of wages 10 workers performing any public work) which may be reguired
oy the Civil Code, Labar Code Section 1781, as the seme may be enacted, adopted or amended
from time W time, or any other provision of law; and/or (8) failure by Owner to obligate any
party a8 may be required by Labor Code Sections 1726, 1776 and 1781, as the same may be
enacted, adopted or amended fom Hme to fme, or any other provision of law. It is agreed by the
parties that, in connsction with the development and construction (as defined by applicable law)

18



of the Property, including, without imitation, any public work (a5 defived by applicable law),
Owmer shall bear all risks of payment or non-payment of state prevailing wages and/or the
implementation of Labor Code Sections 1726 and 1781, as the same may be enacted, adopted or
amended from tme to ime, and/or any other provision of law, “Increased costs™ as used in this
Section shall have the meaning ascribed to it in Labor Code Section 1781, a5 the same may be
enacted, adopted or amended from time to time. The foregoing indemmnity shall survive
termination of this Agreement and shall continne after Completion and the recordstion of the
Releaze of Construction Covenants, : ‘

b Before commencement of constmuction or development of any buildings,
structures or other work of mprovement upon any portion of the Property, Owner shall be
responsibie for obtaining all permits required by the City for the construction of fhe
Improvements on the Property and ensuring thet the use of the Property for the purposes
deseribed in this Agreement complies with the zouing and other City land use regulations
(including any applicable exemptions and/or exceptions) applicable to the Property.

c. - Before commencement of construction or development of any buiidings,
structurss or other work of improvement upon any portion of the Property, Owner shall satisfy
all conditions to the issuance of any permdt required for the deveiopment of the Property. The
Agency shall provide reasonable assistance to Owner in obtaining these parmits.

d. This Agrsement is not a “Development Agreement” under Section 65864 ef seq.
of the California Government Code. Owner shell comply with all appliceble conditions of
approval required by the City of San Diego.

Section 313 Permits

2 Before commencement of demolition, eanstruction or devsiopment of any
 buildings, struetures or other work of imyprovement upon any porticn of the Property, Owner
shall, at its own expense, securs or cause to be secured, any and all permits which mayv be
required by the City or any other governmental agency affecied by such demolition,
construction, development or work.

b, in cases where it is anticipated that Crwner will demolish any structure, Owner
shall contact e City of San Diego for the appropriate procedures pertaining to agsesgment,

remediztion and cleanup.

Section 3194 Righis of Access

Representztives of the Agency and the City shall have the ressonabie right of access 10
the Property, upon twenry-four (24) hours' written nodice fo Owner (exeept in the case of an
emergency, I which case Agency shall prowvide such notfice as may be practical under the
crrenrnstances), without charges or fees, at normal construction hours during the period of
construetion for the purposes of this Agreement, incinding, but not limited to, the inspection of
the work being performed in constructing the Improvements. Such representatives of the
Agenoy or the City shall be those who ars so identified in writing by the Executive Director of
the Agency. ' '
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Section 315 Disclaimer of Responsibilitv by Asemey

The Agency neither nindertakes nor assumes, nor will have any responsibility or duty i
Owmner or to any third party to review, inspect, supervise, pags judgment upen, or inform Crwner
or any third party of amy matter in connection with the development or construction of the
Tmprovements, whether regarding the quality, adeguacy or suitability of the plans, any labor,
service, equipment or material furnished to the Property, any person furnishing the same, or
otherwise. Owner and all fhird parties shall rely upon its or their own judgment regarding such
matters; and amy review, inspection; supervision, exercise of judgment or mmformation suppiied to
Owner, or to any third perty by the Agenoy in connection with such matter is for the public
purpose of redeveloping the Property, and neither Owner (except for the purposes sat forth in fhis
Agreement) nor any third party is entifled to rely thereon. The Agency shall notbe responsible
for any of the work of construction, improvement or development of the Property.

Section 316 Texes, Assessments. Encumbrances and Liens

Owner shall pay, when due, all real estate taxes and assessments assegged and leviad on
or against the Property, Prior to Completion, Owner shall not place, or allow to be placed, on
tifle to the Property or any porton fhereof, any mortgage, trust deed, encumbrance ot lien not

zuthorized by this Agreement. In addition, Owner shall remove, or shall have removed, any levy
or attachment made op title (o the Property {or any portion thereof), or shall assure the
satisfaction thersof within a reasonsable time, but in any event prior to 2 szie thersupder, Nothing
herein contained shall be desmed to prohibit the Owner from contesting the validity or amount of
sny tax assesgment, encumbrance or len, nor to limit the remedies available to the Owner in
respect thereto, The covenants of the Owner set forth in this Section 315 shall remainin effect
only until the issnance and recordation of a Release of Construction Covenants,

Section 317  Prokibition zraingt Transfer

a. Prior to Completion, Owner shall not, except as permitied by this Agreement,
assign of attempt to assign this Agreement or any right herein, nor make any total or partial gale,
trensfer, convevance or assignment of the whole or any part of the Property or the Improvemnents
thereor, without prior writien approval of the Agency. This prohibition shall not be deemed
prevent the granting of easements or permits to facilitate the development of the Property, nor
shall it prohibit Permutted Transfers. C o

. Except as permitted by paragraph 2., in the event Ovwmer does assign this
Agreement or any of the rights herein, or does sell, transfer, convey or assign the Property or e
buildings or structures thereon prior to Completion without the aporoval of the Agency, subject
10 the notice znd cure provisions of Section 501, the Agency shall bave the right o terminate this
Agreement, '

.C In the absence of 2 specific writien agreement by the Agency, end except as
ofherwise provided in this Agreement, no such sale, fransfer, conveyance or assignment of this
Agreement or the Property (or any portion thereof), or approval by the Agency of any such sale,
transfer, convevanse or assignment, shall be desmed to relleve Owner or any other party froma
any obligations under this Agreement. '

R
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Section 31§ No Encumbrances except Senior Loans

a Notwithstanding Section 317, upon and after the Closing, Owner shall have the
right fo encurnber the Property with one or more Sendor Loan Deed of Trust, but only for the
* purpose of securing loans of funds to be used for financing and refinancing the Acquisitior and
Development Costs, and other expenditures necessary and appropriate to develop the Property
prder this Agreement, all in ascordance with the terms of the Mefhod of Financing and
- consistent with the amounts to be financed by Cwner per the Method of Financing [Permitted
Financing Purpeses]. Prior to Completion: {1} Owner shiall not have any authority to encumber
the Property for any purpose other than Permitted Financing Purposes; (2) the Owner shall notify

Vo

the Agency in advanee of any proposed financing, and (3) Owner shall not enter inte any
agreements for financing requiring 2 conveyance of security interests in the Property without the
prior written approval of the Agency. The maker of any loan approved by the Agency pursuant
to this Section 318 shall not be bound by any amendment, implementadon agreement or
modification to this Agreement subsequent 10 its approval without such lender giving its prior
written consent.

b. In any event, the Owner shell promptly notify the Agency of any security interest
created or attached to the Property whether by voluntary act of the Owner or otherwise.

¢ The words “security interest” and “deed of trust”™ as used herein inchude all other
gppropriate modes of financing real estate acquisition, construction and land development.

d The Agency Exscutive Director or designee shall have the anthority to make
reasonable modifications to Sections 317 tarovgh 323 that may be reguesied by a Senior Lender
or Tax, Credit Equity Investor, provided such modification does not adversely affect the receipt
of any. material benefit by Agency hereunder. Upon the reasonable request of 2 Senior Dender or

- Tax Credit Equity Investor, the Agency Executive Director or designee shall execute from time-
to-fime such ressonable modifications, interpretations and estoppel certificates to the extent they
are consistent with the terms of this Agreement.

&, The requirements of this Section 318 shall not apply following Completion.
Section 319 Lender Not Obligeted to Congiuet Improvements

No lender shall be obligated by the provisions of fhis Agreement to construct or complete
the Improvemenzs or fo guarantee such conswustion or complation. Nothing in this Agreement
shiall be deemed or construed to permit, or uthorize any such lender to devote fhe Property to
any uses, or to construct any improvements thereon, other than those uses or Improvements
provided for or authorized by this Agreement,

Section 320 Netice of Defanlt to Morteacess: Right of Mortsagee to Cure Dejaults

Whenaver the Agency shall deliver any notice or dernand to the Owner with respect to
any breach or defzult by the Owner in completion of construction of the Improvements, the
Agency shall at the same time deliver to each Semor Lender of record a copy of such notice or
demand, Each soch Senior Lender shall (insofar as the rights of the Agency are concemed) have
the right at its option within minety (90} calendar days after the receipt of the notice, to cure or

21



rcm&dy, or commence 1o oure or remedy, any such default and 16 add the cost thersof 1o the

rity interest debt and the liem of its security interest. 1f such defanlt shell be a default which
can onl*v be remedied or cured by such Senior Lender upon obtaining possession of the Property,
such Senmior Lender shall seek fo obtain possession with diligence and continuity through a
receiver or otherwise, and shall remedy or cure such default within ninery (90) calendar days
after obtaining possession; provided that in the case of 2 defanlt which cannot with diligence be
remedied or cared, or the rémedy or cure of which cannot be conimenced within such ninaty (80}

calendar day period, such Serdor Lender shall have such addinional fime as rezsongbly necegsary

to remady or core such default with diligence and continuity; and provided further that such
Sepior Lender shall not be required to remedy or cure any non-curable default of the Owner.
Any Senior Lender who forecloses on its Sepior Loan, or is assigned or otherwise succesds 1o
Owner's rights under this Agreement, shall have the right to underiake or continue the
construction or completion of the Improvements upon execution of & written agreement with the
Agency by which such Sentor Lender sxpressly assumes the Craner's tights and obligations
under this Agreement, approvel of which agreement shall not be umreasonably withheld oy
Agency. Any such Senior Lender that properly compietes such Improvaments shall be entitied,
wpon written request made to the Agency, o & Release of Construction Covenants froro the
Agency. ' :

Section 321 Failure of Lepder to Complete Improvements

In any case where, six (63 months after default by the Owner, the holder of any mortgage,
deed of must or other security interest creating a lien or encumbrance wpon the Property (or
portion thereaf) has not elested 1o complete construction of fhe Improvements, or if it has eleced
1o compiete thc Tmprovements bet has not procseded diligently with construction, the Agency
mey purchase the mortgage, deed of trust or other security interest by payment © the holder of
the amount of the unpaid debt, phus any accrued and unpaid interest and other charges pemmitted
by the mortgage instrument d;:moved by the Agency. If the ownership of the Pmpcmf {or
portion thereof) has vested in the holder, the Agency, if it so desires, shall be enfitied 10 2
conveyance of the Property from the holder 1o the &r:ency wpon peymeant to the holder of an
emount equal to the sum of the foﬁowwer

2. The unpaid mortgags, ‘deed of trust ot other security intevest debt at the time title
becarme vested in fhe holder (less all appropriate credits, including those resulting
from collection and application of rentals and other income received during
foreclosure proceedings).

. All expenses with respect to forsclosure.
c. The net expense, if any (exclusive of general overhead), inewrred by the holder s

a direct result of the subsequent owne :.mp or manegement of the Property {or
po*mon thereof), such as insurance premiums and real estate tages.

d. The cost of any impmvamenﬁs made by such holden

An amount sguivalent to the interest that would have accrued on the aggregate of
such amonnts had all such armounts become part of the mortgage or deed of trust

L&
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debt end such debt had confinued in existencs to the date of payment by the
Agenoy,

Section 322 Risht of the A eeney to Cure Diefaults

. Inthe event of & defanlt or breach by the Owner of 2 Sentor Loas prior to Completion,
and the Senior Lender hes not commenced to complete the development, the Agency may cure
the default prior to compistion of any foreclosure. In such event, the Agency shall be entitled io
reimbursement from the Owner of all costs and expenses incarred by the Agency in cunng the
default, The Agency shall also be entitled to a lien upon the Property to the exiant of such cosig
and digsbursements. Any sach lien shall be subordinate and subject to the Senior Loan.

Seotion 323 Richt ofthe Agencv i0 Satiafy Other Liens on the Pronerty

Price to Completion end after ﬁ“ Owner has bad a reasonable time to challengs, cure or
satisfy amy liens or encumbrances on its interest in the Property, the Agency shall have the right
to satisfy amy such liens or encumbrances; prowded however, that no*:nmg in this Agreement
shall require the Owner to pay or make provisions for the peyment of any tex, assessment, lien or
charge so long as the Owner In good faith shall contest the validity or amount thereof, and so
long as such delay in payment shall not subject the Property to forfziture or sale. In such event,
the Agency shall be entitisd to reimbursement rom the Owner of all costs and expenses incurred
by the Agency in satisfving any such Lens or encumbrances. The Agency shall alse be entdtied

“to 2 lien upon the Property to the extent of such costs and expenses. An'y such en shall } be
subordinate and subject 1o any Senior Losan.

Section 324 Belesse of Copstraetion Covenants

a Prompﬁv afier Completion of the construction of the Improvements as required
by this Agreement, Agency shall deliver to Owner a2 Relsase of Constrection Covenants, upon .
written request therefor by Owmer, Agency shall not unrezsonably withhold any such Release of
Construction Covenants. Such Release of Construction Covenants.shall be, and shall so state,
conclusive determination of satisfactory completion of the construchion required by this
Agreement.

b. The Release of Construction Covenants shall be in such form as to permit it to be
recorded in the Office of the Recorder of San Diego County.

T if Agency fails to deliver the Relense of Coustruction Covenants within ten (10)
calendar days afier written request from Owner, Agenoy shall provide Gwner with 2 writien
staternent of its reasons [Statement of Reasons] within that ten (10} calendar dev period. The
staternent shall.also set forth the steps Owner nrust take fo obtain the Release of Construction
Covenants. If the reasons are confined to the immediate unavailability of specific iems or
materials for landscaping, or to so-called “punch Hst” items identified by Agency, Agency will
issue the Release of Construction Covenants upon the posting of a bond by Owner with Agency
in an amount Tepresenting Agency's estimate of the cost to complete the wotk.

4. Such Retease of Construction Covenants shall not constitute evidence of
soraphance with or satisfaction of eny obligation of Owner to any Senior Lender, or any insurer
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of 2 mortgage seouring money loaned to finance the Improvements, nor any part thereof. Such
Release of Construction (,ovomm: is mot notice of completion as referred to in the California
Crvil Code Section 3093,

PART 4, USE OF THE PROPERTY
S& tion 401 Uses

& Oremer covenants and-agrees for itself, its successors, is assigns and eVery
snceessor in interest to the Property or any part thereof, that Owner, such successors and such
assignees shall use the Property onty for the uses specified in the Redevelopment Plan, this
Agreement (including the Scope of Development), and the Agreement Affecting Real Property.
No change in theuse of the DT&}pE“ty shall be permitted without the prior written approval of
Apency. ‘

b. Without Hmiting the generality of the foregoing, Ovwner shall use the Property for
the development and operation of a residential rental development consisting of forty-five (45}
residential rental units, forty-four (44) of which shall be rented exclusively to Very Low Income
and Low Income households at an Affordable Rent, and one of which shell be used as the
menager’s tnit, and & subterranem parking facility providing approximatety one hundred seven
(107) parking spaces, and recreational amenities, all as described in the Scope of Developmentt,
in accordance with the requirements of the Agreement Affecting Real Property.

Section 402 Mainienance of the Property

Owner shall mainizin the Property in accordance with the reguirements of the Agresment
Affecting Real Property.

Section 403 Chlizetion to Refrain from Discrimination

Orwrer covenants and agrees for itself, its successors, its assigns and every successor in
interest to the Property or any part thereof, there shall be no discrimination against or segregation
of any person, or group of persons, on aceount of sex, sexual orientation, marital status, race,
color, ereed, religion, national origin or ancestry in the sale, lease, sub'iaase, transfer, uge,
occupancy, tenure or enjoyment of the Property nor shall the Owner itself or any person claiming
wnder or through it establish or p&rmfc any such practice or practices of discrimination or
segregation with reference to the selection, location, aumber, use or oscupancy of tenazts,
lessees, subtenants, sublessses or vendees of the Property. Owner, specificelly and more
particuiatly, covenants by and for itself, himself or herself, its, his or ber heirs, executors,
sdministrators, and assigos, and afl persons claiming ander or through them, faat fhere shall be
no discrimination against or segregation of, any person or group of persons op account of any
 basis listed in subdivision (a) or (d) of Section 12955 of the Govermment Code, as those bases ars
defined in Sections 12926, 12926.1, subdivision (m) and paragraph {1} of £ subdivision {(p) of
Section 12955, and Section 129.3“.2 of the Government Code, in the sale, lesse, sublease,
transfer, use, booupaneay, tenure, or enjoyment of the Froperty, nor shall the Owner or any person
claiming under or through it, him or her, establish or permit any practice or prastices of
Hsorimination or segregation with reference to the selection, location, number, use or oeclpancy
of tenants, lessees, subtenants, sublessees, or vendess of the Property. ‘
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Notwithstanding the preceding paragraph, the provisions refating to discrimination on the
hasis of familial status shall not be constroed to epply to housing for older persons, as defined in
Section 12955.9 of the Governiment Code nor be construed to affect Seclions 51.2, 51.3, 31 .4,
31.10, 31.11, and 799.5 of the Civil Code, relating to housing for senior citizens. Subdivision ( (d}
of Section 51 and Sectiorn 1360 of the Civil Code and subdivisions (n), (0}, and (p} of Section
12853 of the Government Code shall also apply io the preceding paragraph.

Section 404 Form of Non-discrimination and Non-serecation Clanses

" Orwner covenants and agrees for itself, its successors, s assigns and every successor in
Interast to the Property or any part thereof or interest therein, there shall be no discerimination
against or segregation of any person, or group of persons, on account of sex, sexnal orientation,
marital status, Tace, color, creed, religion, ancestry or nafional origin in the sale, lsase, sublease,
transfer, wse, oocupancy, tenure or enjoyment of the Property nor shall Owmer, ztswif ar any
person clabming under or fhrongh it, establish or permit any such practice or practices of
discrimination or segrepation with reference 1o the selection, location, nurber, use ot ocoupancy
of tenants, Tessess, subtenants, sublessess, or vendees of the Property. All deeds, leases or
contracts shall contain or be subject to substanﬁai] *h° following nondiscriznination or
nonsegregation clausss:

a. Iu deads: “The grantee herein covenants by and for himiseif or herself his or her
heirs, dxecutors, administrators, and zssigns, and 2} persons claiming wnder or through them,
that there shall be no discrimination against or segregation of, any person or group of persons on
sceount of any basis Usted in subdivision {a) or (d) of Section 12955 of the Government Cods, a8

those bases are defined in Sections 17926, 12526.1, subdivision (m) snd paragraph (1) of
subdivision () of Section 12955, and Section 12953.2 of the Government Code, in the sale,
lease, sublease, transfer, use, occupancy, tenure, or enjoyment of the premises herein conveyed,
nor shall the grantee or any person claiming under or through him or her, establish or permit any
practice or praciices of discriminanon or segregation with reference io the selection, location
‘mumber, use or cccupancy of tenants, lessess, subtenanis, sublessess, or vendeess in the pramz 525
herein conveved, The foregoing covenzats shall run witk the land ”

Notwithstanding the preceding paragraph, the provisions relating to
discrimination on the basis of familial status shall not be construed to apply to hovsing for older
persons, &s defined in Section 12935.9 of the Government Code nor be construad to affect
Sections 51.2, 51.3, 51.4, 51.10, 5111, and 799.5 of the Civil Code, refating to housing for
sentor cifizers. Subdivision {d) of Section 31 and Section 1360 of the Civil Code and
subdivisions (n), (0}, and {p) of Section 12955 of the Government Code shall also apply to the
preceding paragraph.

b In lezses: “The lesses hersin covenants by and for himself or herself, his or her
heirs, executors, administrators, and assigns, and &1 persons claiming under or through him or
her, and this lease is made and accepted upon and subject to the following conditions:



That there shall be no discrimination against or segregation of any person ot
eroup of persons, on account of any basis lsted o subdivision {(8) or (&) of
Section 12035 of the Govemmzent Code, as those bases are defined in Sections
12926, 12826.1, subdivision (m) and paragraph (1) of subdivision (p) of Section
12935 and Section 129352 of the Government Code, in the leasing, subleasing,
transferring, nse, pooupansy, tenure, or enjoyment of the premises bereint leased
nor shall the lessee himself or herseif, or apny person claiming under or through
him or her, establish or permit awy sach practice or practees of discrimination or
segregation with reference to the selection, location, number, use, or ococupancy,
of tenants, lessess, sublessees, subtenants, or vendess in the premises berein
ieased.” :

Notwithstanding the preceding paragraph, the provisions relating to
discrimination on the basis of familial statug shall not be construed to apply o housing Tor older
persons, as defined in Section 12955.9 of the Government Code nor be construst to affect
Sections 31.2, 51.3,51.4, 3114, 51,11, and 798.5 of the Civil Code, relating to housing for
senior citizens. Sue:vdz vision (d) of Section 51 and Section 1360 of the Civil Code and
subdivisions (1), {0}, and (p} of Section 1."935 of the Government ode shall also apply o the
mucedmz paragraph, : -

c. In contracts: “There shall be no discrimination againgt er segregation of any
person or group of persons, on account of eny basis Hsted in subdivision {z) or {4} of Section
12655 of the Governmnent Code, zs those bases are defined in. Sections 12826, 12826.1,
subdivision (m) and paragraph (1) of subdivision (p} of Section 12955, and Section 128552 of
" the Government Code, in the sale, lease, sublease, transfer, use, occupancy, tenure, o enjoyment
of the land, nor shall the transferee itself or any person vlazmmg under or frongh him or her,
esiablish or penmit any such practice or prastices of discrimination or segreganon with refarence-
1o the 331506 on jocation, Tumber, use, or occupancy, of tenants, lessees, sublessess, subtonants,
or vendees of e land.” ‘

Section 405 Effect and Duration of Covenants

The covenants aqtaahsbea in this Agreement shall run with the land, without regard to
technical classification and designation, and shall be for the beneflt and in favoer of the Agency
and enforcesble against the original Owner and successors in interest by the Agency or the City.
The covenants described in this Part 4 shall comimence upon the Closing, shall be set forth in the
Agreement Affeciing Resl Property, and shall remain in effect for the respective periods
gpecified therein.

Section 406 Acresment Affecting Real Promerty

Concurrently with the Closing, Owmer and Agmcy shall enecute and cause the
recordation of an Agreement Affecting Real Property substantially in the form attached 1o this
Agreement as Attachment No. 6, which is incorporated herein by this reference.

Section 407  Monitoring




i The pardes acknowledge that this Agreement is subject to the provigions of
section 33418 of the California Health and Sefety Code, which provides in pertinent part:

“(d) An Agency shall monitor, on an ongoing basis, any housing affordable o
srsons apd families of low or moderate income developed or otherwise made
evailable pursuant to any provisions of this part. As part of this monitoring, an
Authentv shall require owners or managers of the housing to submit en annual
report to the Authority. ' The annual reports shall inchude for sach rental unif the

rental rate and the meoms and family size of the ocoupants . . . . The income
information required by this section shall be supplied by the tenant in 2 cerfified
statement of a fotm provided by the Aunthormy.”
o To satisfy the requirements of said Section 33418, prior to mifial ocoupancy of the
Improvements, Owner shall enter into a reporting and monitoring egreement with the Agency or
the San Diego Housing Commnission, as provided in the Agreement Affecting Real Property.
Owner shall pay customary monitoring fees,

PART 3. DEFAULTS AND REMEDIES -

Section 501 Defaulte - General

2. Subject to the extensions of tme set forth in Section 602, failure or delay “)y
either party to perform any term or provision of this Agreement constitutes a default under this
Agresment. The party who fails or delays must commence to cure, correct or remedy such
failure or delay and shail complete such cure, comection or remedy with reasonzbie ciﬁ.igmca

. The njuz'ed party shall give written notice of defaul to the party in default,
specifying the default complainad of by the injured party. Failure or delay in giving such notice
shall not constitute a waiver of any defaslt, nor shall it chenge the trme of default, Except
otherwise expressly provided in this Agreement, any Sailures or delays by eithér party in
agserting any of its rights and remedies as to any default shall nof operate as & waiver of any
defaunit or of any such rights or remedies. Delays by either party in asserting any of its rights and
remedies shall not deprive either party of its right to instifute and mainmin any &CUons or
proceedings which it may deem necessary to protect, assert or enforee any such rights or
remedies.

e, if & monetary event of default ocours, prior to exercising any remedies hereunder,
the injured party shall give the party in default written notice of such defanit. The party in
default shall heve & period of ten {10) calendar days after such notice is received or deemsd
received within which to cure the default prior to sxercise of remedies by the injured party.

d If & non-monetary event of default ocours, prior 10 exercising any remedies
hereunder, the injured party shall give the party in defanlt notice of such defanlt. f the defanlt is
reasonably capable of being cured within thirty (30} calendar days after such notice is received
or.desmed received, the party in default shall have such p;iod o effect a curs prior 10 sxercige
of remedies by the injured party. If the default is such that it is not reasonebly capable of being
cared within thirty (30) calendar days, and the party in default (1) inifiates corrective action
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within said period, and (2) diligentfly, continually, and in good faith worlks to effect a cure as
soon as possible, then the party in default shall have such additional fme as is reasonably
pecessary to ours the default prior to exercise of any remedies by the injured party. In no event
shall the injured party be preciuded from exercising remedies if its sscurity becomes or is abouat
to become materially jeopardized by any fzilure to cure 2 defeult,

e If Owner fails to take corrective action or cure the default within a reasonable .

time, the Agency shall give the Sendor Lender and, as provided in paragraph £, below, the Tax

redit Bquity Investor notice thereof. The Tax Credit Eguity Investor may teke such action,
including removing and replacing the general parmer of Owner with & sabstitute geperal pariner,
- who shall effect & curs within e reasonzble timé thereafter in accordance with the foregoing
provisions. The Agency agrees to accept cures tendered by any Senior Lender or Taz Credit
Equity Investor within the care periods provided n the Note, Additionally, in the event the-
Senior Lender or Tax Credit Equity Investor {5 precluded from curing & non-monstary defanlt
dme to & bankruptey, miunction, or similar proceeding by or agamst Owner or the genera! partaer
of Owner, the Agency agrees o forbear from completing & foreclosure (judicial or nonjudicial)
during the peried during wiich the Senior Lender or Tax Credit Equity Iavestor is so precluded
fromp acfing, not to excesd ninety {50) calendar days, provided soch Tax Credit Equity Investor
end Senior Lender are otherwise in compliance with the foregoing provisions. In neo event shall
the Agency be precluded fom exercising remedies if Its rights become ot are 2bout to becoms
materially jeopardized by any failure to cure a defauit or the default is ot cored within ninety
(90} calendar days after the first notics of default is given. '

f. After Orwmer gives written nofice to Agency that the Tax Credit Bouity fnvestor
has been admitted to Owner's Hinited liability compeny or limited partnership, Agency shall send
10 the Tax Credit Bquity Investor & copy of all notices of defanlt and all other notices fhat
Agency sends to Owner, at the address for the Tax Cradit Eguiry Investor as provided by writien
notice 10 Agenoy by Owner.

Section 502 Institationiof Lecal Actions
Section 502 Institutionof Leeal Aot

in addition to any other rights or remedies {and except as otherwise provided in this
Agreement), either party may institute legal action to cure, correct or remedy any default, to
recover dammages for any default, or to obtain any other remedy consistent with the purpose of
this Agreemnent. Such legsl acons must be institited in the Superior Court of the County of San
Diega, State of California, in any other eppropriate court of that county, or in the United States
Digrrict Court for the Scuthern Disgict of California. '

Section 503 Applicable Law

The lews of the State of California shall govern the interpretation and enforcement of this
Agreement,

=~
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Smetion 304 Acceptance of S=rvice of Progess

2, In the event that any legal action is commenced by the Owner against the Agency,
service of process on the Agency shall be made by personal sarvice upon the Executive Director
of the Agency,'or in such other manner as may be provided by law.
b In the event that any legal action is commenced by the Avenoy sgainst the Owner,
‘service of process on the Owner shall be made by personal service upon the Owner {or upon 2
general pariner, managing member or officer of the Owner) and shall be valid whether made
within or without the State of California, or in such marner as may be provided by law.

Qection 305 Rights and Remediss Ave Cumulative

Except with respect 10 rights and remedies expressiy declared 1o be exciusive in this
Agreément, the rights and remedies of the parties are cumulative, and the exercise by either parly
of eme or more of such rights or remedies shall not preclude the exercise by it, at the seme or
different times, of any other rights or remedies for the same default or any other default by the
other party.

Section 506  Damages

Subject to the notice and cure provisions of Section 501, if either party dofaults with
regard to any of the provisions of this Agreement, the non-defanliting party shail serve written
notice of such defanlt vpon the defanliing party. 1f the default is not cured within the time
provided in Section 501, the defaulting party shall be Hable to the nop-defanlting party for any
damages caused by such default, and the non-defaulting party may thereafter (out not before
commence an action for damages against the defanlting party with respect to such default.

Section 307 Specific Performance

, Subiect to the notice and cure provisions of Section 501, if etther party defanlts with
regard to any of the provisions of this Agreement, the non-defaulting party shall serve writien
notice of such default npon fhe defaulting party. If the defanlt is not cored within the time
provided in Section 501, the non-defauliing party, at its option, may thersafier (bt not before)
commence an action for specific performance of the terms of this Agreement pertaining to such
default.

Section 08 Terminaton by Bither Parte

Prior to the Closing, either party shall kave the right to terminate this Agreement, by
providing written notice to the other party, in the event of a fallure of any condition precedent to
the ozeurrence of the Closing as set forth in the Method of Financing, provided that such
condition is for the benefit of and such failure is outside the control of the party seeking 10
terminate this Agreement, whereupen nefther the A gency nor Owner shall have any further nghts
against or Hability 1o the other under this Agresment.



Section 306  Termination by Owner

Prior fo the Closing, subject to the notice and cwr'e provisions of Section 501, Owner shall
have the right to terminate this Agreement, by providing written notice to the Agency, i the
event of a dzfault by Agency pursuant to this Agreemnent, provided that Owner bas umely
applied to the California Tax Credit Allocaton Committee | CTCAC) for Low Income Housing
Tax Credits. ' ‘

Section 310 Temmipafion by Agency

”

& Agency shall heve the right, prior to the Closing, to termiinate this Agreement, by
providing written notice to Owmner, i the event the Agency does not obtain the Line of Credit or
is not permitted to use proceeds from the Line of Credit, i obizined, for the development of the
Property, whereupon the Agency shall not have any further liability vo the Owner and the Owner
shall have no further rights against the Agency under this Agreement.

b Subiest 1o the notice and cure provisions of Section 501, Agency shall have the
right, prior to the Closing, to terminate {his Agreement, by providing written notice to Owner, In
the event of & defanlt by Owner or failurs of any condition precedent 1o the occurrence of the
Closing, inciuding but not limited to the following: :

{1)  Owner fails to apply timely to CTCAC for Low Ipeome Housing Tex
Credits within the time established therefor in the Schedule of
Berformance; or o

(M Owner, having timely applied for Low Income Housing Tax Credits by the
tirne established therefor in the Schednie of Performance is not approved
by CTCAC, and fails to re-apply timely to CTCAC for Low Inecome
Housing Tex Credits within the tine established therefor in the Schedule
of Performance; oT

(3} Owrer, after having timely applied for three rounds of Low Income
Housing Tax Credits within the time established therefor in the Scheduie
of Performance, 15 not approved by CTCAC; or

{4 Crwner Tails to submit to the Agency the evidence of financing
commiunents or fails 1 satsfy any other condition precedent to the
sceurrence of the Closing as provided m the Method of Financing within
fhe time established therefor in the Schedule of Porformance; or

5 Orwaer {or any successor in interest) assigns or atiempts o assign the
Agreement or apy right therein, or wansfers the Property (or any portion
thereof or interest therein), except 28 permitted by this Agreement; or

{&) There is substaptial change in the ownership of the Owner, or with respect
10 the idenfity of the parties in control of Owner, or the degres thereof

contrary Lo the provisions of Section 107 hereof; -
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(7 Owmer fails to submit any of the plans, drawings and related documents
requived by this Agreement by the regpective dates provided in this
Agreement therefore;

(%) Ownper fails o acquire fee title o the Property on or before the Closing
Date; ar .

{93 There is any other material default by Owner under the terms of this
Agreement whick ig not cured within the time provided herem.

o After the Closing, but befors Completion, Agency shall have the additional rzcrkt
to terminate fhis Agreement in the event any of the fol]qwmg defaults shall ocour

(1y  Owner fails to commmence construction of the Improvements as required by
thie Agreement and such breach 15 pot cured within the time provided in
Section 501 of this Agreement, provided that the Owner shall not have
obtained an sxtension or postponement o which the Owner may be
entitled pursuant to Section 602 hereof; or

(2 Owner sbandons or substantially suspends construction of the
Improvements and such breach is not cured within the ime provided m
Section 501 of this Agreement, provided fhe Owner has not ohtained an
extension of postponement 1o which the Owner may be entitled to
pursuant fo Section 602 hereot, or

- Owner ssigns or attempts to agsign this Agreement, or any rights herein,
or transfer, or suffer any wmvolontary transfer of the Property, or any part
thereod, in violation of this Agreement, and such breach is not cured
within the time provided in Section 5G1 of this Agreement; or

P
[ 5]
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(4)  Owner ofherwise materially breaches this Agreement, and such breach'is
not cured within the time provided in Section 501 of fhis Agreement.

it

PART 6. E ERAL PROVISIONS

Section 601 Notces

Formeal notices, demands and communications between Agency and Owner shall be
Geemed sufficiently given if dispatched by first class mall, registered or certified mail, postage
pﬁ-zzamd1 retarn receipt reguesied, or by slecronic facsimile transmission followed by delivery of

& “hard” copy, or by perwna! delivery {inchuding by means of professional messenger service,
couriar service such as United Parcel Service or Federal Express, or by UL, Postal Service), o
the addresses of Agency and Owner as set forth in Sections 105 and 106 hereof, Such written
notices, demands and communications may be sent in the sarme manner to such other addresses
as either party may from time 0 time designate by mail. Any notice that is transmitted by
glestronic facsimile Semsmission followed by delivery of & “hiard” copy, shall be deemed
deliversd upon its transmission; any notice that is persopally defiversd (including by means of
professional messenger service, courier service such as United Parcel Service or Federal Express,
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or by U.S. Postal Service), shall be deemed received on the documented date of recelpt; and any
notice faat ts sent by registered or certified meil, postage prepald, retumn receipt required shall be
deemed received on the date of recsipt thereof. '

Saotion 602 Enforced Delawv: Extension of Time of Performance

2. Performance by sither party hersunder shall not be deemed 1o be in defanlt where
delays or defaults are due to war, insurrecton, strikes, lock-outs, riots, fioods, earthquakes, fires,
castaltes, acts of God, acts of the public enemy, epidemics, quarantine restrictions, freight
embargoes, lack of transportation, governmental restrictions or priority, Utigation, vnusually
severe weather, inability to secure necessary labor, material or tools, delays of any contractor,
sub-contractor or supplier, acts of the other party, acts or fajlure to act of the City of San Diego
o1 any other public or governmental ageney or entity (except that acts or faihure fo act of Agency
shall mot excnse performance of Agency), or any causss beyond the control or without the fault
of the party claiming an extension of time to perform.

b. An exiension of ime for any such cause listed sbove [Force Majeure Delay’ shall
he for the period of the enforeed delay and shall commence to run fom the time of the
commencament of the cavse, if potice by the party claiming such extension is sent fo the other
party within fhirty (30} calendar days of kmowledge of the commencement of the cause.
Notwithstanding the foregoing, nore of the foregoing events shall constitute a Force Majeure
Delay unless and uati] the party claiming such delay and interference delivers to the ofber party
written notics deseribing the event, its canse, whep and how such party obtainsd knowledge, the
date and the event commenced, and the estimated delay resulting therefrom. Any party claiming
& Force Majeure Delay shall deliver such written notice within thirty (30) calender days afrer it
obraing actusl knowledge of the event. Times of performance under this Agresment may also be
extended in writing by the Agency and the Owner. '

Section 605 Conflict of Interest

S No member, officigl, or employee of Agency shall have any perscnal interest,
direct or indirect, in this Agreement, nor shall any such member, official, or employee parficipate
in any decision relating to the Agreement which affects his/her personal mterests or the interests
of anv corporation, partership, or association in which he/she is, directly or indirectly,
interesied. ‘ ‘

b. Owner warrants that it has not paid or given, and will not pay or give, any third
person any money or other consideration for obtaining this A greement.

Section 604  Nop-liabilitv of Agency Officials and Emplovess

Mo member, official, agent, legal counsel or employee of Agency shall be personally
liable to Owner, of any suceessor in interest in the event of any default or breach by Agency or
for any amount which may become due to Owaer or successor or on any obligation under the
terms of this Agresment.
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Section 505 Inspection of Books end Records

Prior to Completion, the Agency shall have the right at all rensonable rimes 10 inspect the
books and records of the Owner pertaining to the Property as pertinent to the purposes of this
Agreement. The Owner shall alse have the right at all reasonable times to inspect the books and
records of the Agency pertaining to the Property as pertinent to the purposes of this Agreement.

Section 606 Anprovels

_ a. - Txcept as otherwise expressly provided in this Agreement, approvals required of

Agency or Owner in this Agresment, including the attachments hereto, shall not be unreasonzbly
withheld or delayed. All approvals shall be in writing. Fatlure by either party to approve a
matter within the time provided for approval of the matter shall not be deemed a disapproval, and
faiture by sither party 1w disapprove 2 inatter within the time providad for approval of the matter
shall not be desmead an approval '

b, Except as otherwise expressty provided in this Agreement, approvals reguired of
the Apency shall be deemed granted by the written approval of the Agency's Executive Director
or designes, Agency agrees to provide notice ic Owner of the name of the Bxec utive Direcior's
designee on 2 timely basts, and 1o provide updates from time to tme. Notwithstanding the
foregoing, the Executive Director or designee may, in his/her sole discretion, refer to the
governing body of the Agency any item reguiring Agency approval: otherwise, “Agency
approval” shall mean and refer to approval by the Executive Director or designee.

Section 607  Repl Fstate Cormmissions
Neither Owner nor Agency shall be Bable for any real estate commissions or 'i::ri}}{erage
fees which mey arise from this Agreement. Ovwner and Agency each represents that it has

engaged no broker, agent or finder in connection with this Agreement,

Section 608 x,omst*actmn and Internretation of Agresment

& The lenguage in aII parts of this Agresment shall in all cases be construed simply,
as & whole and in accordance with its fair meaning and not strictly for or against any party. The
parties heveto acknowledge and agree that this Agreement has been prepared jointly by the
parhes and has been the subject of arm's length and careful negotiation over 2 consicderable
period of time, that each party has been given the opportunity {0 independently review this
Agreement with legal counsel, and that sach party has the requisite experience and sophistication
10 undersiand, interpret, and agree fo the part deular language of the provisions hereotf
Aceordingly, in the event of an embiguity in, or dispute regarding the interpretation of this
Agresment, this Agreement shall ot be interprated or construed against the party preparing it
and insiead other rules of interpretation and construction shall be utilizad,

b. If any term or provision of this Agreement, the deletion of which wounld not
adversely affect the receipt of eny material benefit by any party hereunder, shall beheld by a
court of competent jurisdiction to be invalid or unenforceable, the remainder of this Agreement
shiall not be affectsd thereby and each other term and provision of this Agresment shail be valid
and enforceable to the fullest extent permitted by law. It is the intention of the partics hereto that

. :

25



in Beu of each clause or provision of this Agreement that is illegal, invalid, or unenforceable, |
thers be added as a part of this Agreement an enforceable clause or provision as similar in tevmns
to such illegal, invalid, or unenforceable clauge or provision as may be possible,

c The captions of the articles, sections, and subsections hersin are inserted solely
for convenience and under no circwmstances are tbav or any of them to be treated or construed as
part-of this instrument. -

d. References in this instrument to this “Agreement” mean, refer to and include this
instrumnent a5 well as any niders, exhibits, addenda and attachmmenis hersto (which are hereby
incorporated herein by this referance) or other documents expressty incorporated by reference in
thig instrument. Any references to any covenant, condition, obligation, and/or undertaking
“herein,” “herennder,” or “pursuant hereto” {or langusge of Hie tmport) shall meax, refer to, and
include the covenants, obligations, and undertakings existing pursuant to this instrament and any
riders, exhibits, addends, and attachments or other documents affixed to or expressly
incorporated by reference in thds insTument.

e, As used in this Agreement, and as the context may require, the singular includes
the plural and vice versa, and the masculine gender includes thf: fermnine and vice versa.

Section 405  Time of Ewm

Time Is of the essence with respect fo the nerformance of sach of the covenants and
agreements contained 1 this Agresment.

Section 610  Np Partoership

‘\éommg contained in this Agreement shall be deermed or construed to creste @
partnership, joint venture, or any other similar miaaonslnp between the parties hereto or canse
Agency to be responsible in any way for the debis or obligations of Owner or any other Person.

Section 511 Compliznce with Law -

Owner agrees to comply with all the requirements aow in force, or which may hereafter
be iz fores, of all municipal, county, state and federdl authorities, pertaining to the development
and nse of the Property and the Improvements, as well as operations conducted therson. The
judgment of any court of competent jurisdiction, or the admission of Owner or any lessee or
pumzitpe in any action or procesding against them, ot any of them, whether Agency be a party
fhereto o not, that Owner, Tessee or permittes has violated any such ordinance or stanite in the
develppment and use of the Property shall be conclusive of that fact as between Agency and

- Owner, '

Section 612 B-ind'mg Effect

This Agreement, and the {erms, provisions, pI‘OIﬁlS&S covenants and conditions hereot,
shall be binding upon and shall inure to the benefit of the parties hereto and their respective
hatrs, legal Tepresentatives, successors and assigns.



cotion £13  WNo Third Party Beneficianeg

The parties to fhis Agreement acknowledge and agree that the provisions of this
Agreement.are for the sole benefit of Agency and Owner, and not for the benefit, direcly or
indirectly, of any other person or entity, sxcept for the City and as etherwise exprossiy provided
herein,

Section 614  Authoritv o Sien

Orwper hereby vepresents that the persons executing this Agreement on behalf of Gwner
have full authority to 4o 50 and to bind Ovmer t perform pursuant to the terms and conditions of
this Agresment. ' ‘

S=ction 615  Incorporafion bv Reference

Each of the attachments and axbibits a*tavned herete ig incorporated heremn by fhis
reference. '

Section 616 Counterparts .
This Agreement may be excouted by each party on & separate signature page, and when
the sxecuted signature pages are combined, shall constinge one single msbrument.

PART 7.  ENTIRE AGREEMENT, WAIVERS AND AMENDMENTS

8. This Agresment is executed in five duplicaie originals, each of which is deemed
{0 be an origingl. This Agreement inchudes thirty-six (36) pages and seventzen (17) attachments,
which congintues the e‘&me understanding and agreement of the parties.

[:% This Am‘ae:rn ent integrates all of the terms and conditions mentioned hersin or
ncidental hereto, and supersedess all negotiations or previous agresments between tn** parties
with respect to all or any part of the subject matter hereof

C. Al waivers of the provisions of this Agreement must be in writing and signed | Uy
the appropriate authorities of Agency or Owner, and all amendments hereto must be in writing
and signed by the appropriate authorities of Ageney and Owner.
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PART E. TIME FOR ACCEPTANCE OF AGREEMENT BY AGENCY

This Agreement, when execnted by Owner and delivered to Ageney, must be authorized,
executed and delivered by Agency within sixty {60) calendar days after date of signature by
Owmer or this Agreement may be terminated by Owner upon written notice to Agency, The

effective date of this Agreement shall be the date when this Agreement has been executed by
Agency.

IN WITNESS WHEREGFE, Agency and Owner have signed this Agreement as of the
dates set opposite their signatures.

REDEVELOPMENT AGENCY
OF THE CITY OF SAN DIEGO

Dated: )=~ 2J-037) ‘ By: /L— (Z, l\/""m\

ames T. Waring
Assistant Exeoutive Digector

nd legality of this Agreement

APP @D the fi
this “day of /7

MICHAEL ], AGUIRRE, General Counsel

Bw: éé@éf ﬁ 522 £ %W
Kendall D. Berkey

Deputy General Counsel

SYEP ASSOCIATES, & California limited
partnership.

By Las Palmas Foundation,
A California non-profit public benefit
corporation,

s Managing General Partner,

Dated: éz};’/{’;ﬁf//jﬁ 7 By "}%ﬁ‘ﬁ {}

s%ph M. Wichaels

\)émdcnt




