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REPORT TO HONORABLE MAYOR AND CITY COUNCILMEMBERS

PROPOSED AMENDMENTS TO COUNCIL POLICY 600-33 — CITY COUNCIL DOCKET
ITEM 332 ON JANUARY 12,2016

On December 8, 2015, the San Diego City Council considered proposed amendments to
Council Policy 600-33 “Community Notification and Input for City-wide Park Development
Projects.” At that meeting, City staff and the Office of the City Attorney were asked to evaluate a
“fast track” process proposed in a memorandum dated June 22, 2015, from Council President Pro
Tem Emerald, Councilmember Alvarez, Councilmember Cate, and Councilmember Sherman.
The “fast track” process proposed in that memorandum was designed to “allow an existing or
new General Development Plan to be streamlined as quickly as possible” and “would be
exercised solely on the request, by written memorandum, of the affected Councilmember.”

This Report is intended to provide the Councilmembers with the legal framework
relevant to the proposed amendments to Council Policy 600-33 as provided in the San Diego
City Charter and included in the attached Memorandum of Law and City Attorney Report. 2000 -
City Att’y MOL 151 (2000-1; Jan. 4, 2000); 2010 City Att’y Report 808 (2010-30; July 26,
2010). The Charter mandates a separation of powers between the Mayor as the executive branch
and the Council as the legislative branch, See 2010 City Att’y Report 808 (2010-30; July 26,
2010). A “fast track” process that allows the City Council to mandate the administrative
operations of the Park and Recreation Department with respect to the Department’s interactions
with a Recreation Council, for example, would likely be inconsistent with this requirement.

The Charter also limits the ability of individual Councilmembers to act alone in an
official capacity. See 2000 City Aty MOL 151 (2000-1; Jan. 4, 2000). “A review of every
provision and section of the Charter discloses not one provision that can be construed as
authorizing any role by the Council in any role other than as a legislative body, acting in
concert.” Id. at 2. A “fast track” process that allows an individual Councilmember to streamline
public hearings for a park development project would likely be inconsistent with this
requirement,




Honorable Mayor and City -2- January 8, 2016
Councilmembers

Both of the forgoing legal concepts are discussed at length in the attachments. This
Office is available to analyze additional amendments to Council Policy 600-33, if desired.

JAN I. GOLDSMITH, CITY ATTORNEY

By (4P |/
Heather M. Ferbert
Deputy City Attorney
HMF:nja:als
RC-2016-1

Doc. No. 1200711
Attachments: Report No. RC-2010-30 dated July 26, 2010
Memorandum of Law No. ML-2000-1
cc: David Graham, Deputy Chief Operating Officer
Herman Parker, Park and Recreation Department Director
Andrea Tevlin, Independent Budget Analyst
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REVISED REPORT TO THE COMMITTEE ON PUBLIC
SAFETY AND NEIGHBORHOOD SERVICES

INTENDED MINIMUM STAFFING FOR FIRE ENGINES AND FIRE TRUCKS

INTRODUCTION

On June 30, 2010, the Public Safety and Neighborhood Services Committee (Committee)
considered a proposed Council Policy to require staffing of four personnel on all San Diego
Fire-Rescue fire engines and fire trucks and requested the Office of the City Attorney to review
the proposed Council Policy and draft a resolution for City Council action.

Several issues were raised by staff as well as members of the Comumittee and directed to
this Office for response. Specifically: (1) whether the promulgation of the proposed Council
Policy was subject to the meet and confer requirement under the Meyers-Milias Brown Act
(MMBA); (2) whether the proposed Council Policy would impermissibly interfere with the
executive and administrative powers of the Mayor and Fire Chief as set forth in the San Diego
City Charter; and (3) whether the proposed Council Policy, as drafted, could be read to mandate
any reversal of the “brown out” present practice of the City, and, if so, whether that similarly
interferes with the exclusive executive and administrative powers of the Mayor and Flre Chief as
set forth in the Charter

DISCUSSION

I, MEET AND CONFER

Ordinarily, staffing is a managerial decision and not subject to decisional bargaining,
However, staffing level changes that affect employee safety are excepted and, thus, subject to
meet and confe1 Fire Fighters Union v. City of Vallejo, 12 Cal, 3d 608, 618 (1974). Necessarily,
steffing of fire engines and tr ucks could affect the safety of employees. As such, changes in these
staffing Ievels would be subject to meet and confer, The proposed Council Policy mandating
setting forth minimum levels of staffing on trucks and engines at four personnel does not,
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however, result in a staffing change. Current organizational practice is to staff trucks and engines
with four people.’ As the proposed Council Policy does not result in a change of present staffing,
there is no duty to meet and confer.”

I POTENTIAL INTERFERENCE OF PROPOSED COUNCIL POLICY WITH
EXECUTIVE AND ADMINISTRATIVE FUNCTIONS OF THE MAYOR AND

FIRE CHIEF :

The City Council or any standing committee thereof may originate draft Council Policy
proposals for formal consideration by the City Council. Council Policy 000-01. The stated
purpose for a Council Policy is “to guide the various functions of the City and, where necessary,
to establish procedures by which functions are performed.” Background, Council Policy 000-01.

The proposed Council Policy seemingly mandates, or minimally dictates, staffing levels
of the Fire-Rescue Department, specifically the staffing of engines and trucks. This proposed
mandate or dictate would violate the City Charter as usurping the exclusively executive function
of the Mayor and Fire Chief. Therefore, the Council Policy as proposed would not be
enforceable,

The Charter changes occasioned by the “Strong Mayor” form of government provide a
separation of powers between the executive branch and the legislative branch, including a system
of checks and balances, The Charter gives the Mayor broad administrative authority in planning
the activities of the City government and for adjusting such activities to the finances available.
Under this “Strong Mayor” form of government, all powers and duties of the previously
appointed City Manager were transferred to the Mayor. San Diego Charter §§ 28 and 260. The
Mayor is now the City’s chief executive officer, and chief budget and administrative officer,
San Diego Charter §§ 260 and 265. The Mayor holds all of the City’s administrative power, and
is solely responsible for the day-to-day operations of the City. San Diego Charter §§ 28, 260
and 265, “Administration” is defined as “1. The management or performance of the executive
duties of a government, institution, or business. 2. In public law, the practical management and
direction of the executive department and its agencies.””” “Chief Executive Officer” is defined as
“[tThe highest-ranking executive in a company or organization, responsible for carrying out the
policies of the board of directors on a day-to-day basis.”* '

"It was stated at the Committee mesting that the minimum fout-person staffing level was set forth in the applicable
MOU between the City and Local 145, Review of the presently governing MOU does not reveal such a provision. =
Rather, the MOU only provides for “two in/two out”-when two firefighters are inside a structure, two others willbe - -
outside the structure. San Diego City Fire Fighters, LA.F.F. Local 145 Memorandum of Understanding, Article 371 .
gJuly 1, 2009-June 30, 2011). ,
\ However, materials and reasonable notice were provided to Local 145,
; Black’s Law Dictionary (9th Ed. 2009). :

See The American Heritage Dictionary of the English Language (4th Ed. 2000).
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In addition to the Charter provisions vesting the Mayor with exclusive administrative
functions and powers which would include general departmental staffing, the Charter provides
that the Chief of the Fire-Rescue Department “shall have all power and authority necessary for
the operation and control of the Fire Department and the protection of the lives and property of
the people of the City from fire.” San Diego Charter § 58, Additionally, “[tThe Chief of the Fire
Department, with the approval of the City Manager, shall direct and supervise the personnel.”
San Diego Charter § 58. These specific provisions reinforce that the staffing of the Fire-Rescue
Department is the administrative responsibility of the Fire Chief and Mayor, not the City
Council,

The Charter-mandated separation of powers between the Mayor as the executive branch
and the City Council as the legislative branch has been the subject of prior opinions by this
Office. These opinions make clear that day-to-day operations of City departments are within the
executive branch of government. In City Attorney Opinion 86-7 (November 26, 1986), this
Office opined that engaging in contract negotiations, mediation, and resolution of disputes were
administrative functions within the exclusive province of the City Manager (now Mayor). In City
Attorney Opinion 86-2 (June 23, 1986), this Office opined that the specific allocation and
utilization of personnel was within the exclusive province of the executive powers of the City
Manager (now Mayor). In City Attorney Opinion 2007-1 (April 6, 2007), this Office opined that
direction of day-to-day operations and all administrative matters of the City are exclusively the
responsibility of and within the Charter-provided powers of the Strong Mayor.

Although the City Council may not, through a Council Policy, mandate or dictate the
administrative operations of a City department, it can nonetheless make its intent and desire clear
through one. An example of such accompanies this report.

Further, the City Council can commit to providing, through the budgetary process,
resources for staffing to a level consistent with its stated intent.

. LANGUAGE OF PROPOSED COUNCIL POLICY

A question has also arisen regarding the actual language of the Council Policy and
spemﬁcally whether that la,nguage mandates or otherwise interferes with the “brown outs” of
various fire stations.

In several sentences, the ploposed Council Policy sets forth language that can be
construed as referring to, and expressing dissatisfaction of, the “brown outs.” Inclusion of this
language in the ploposed Council Policy would not create a legal mandate for the reasons set
forth above — that the administrative operations of the Fire-Rescue Department are within the
exclusive authority of the Mayor and Fire Chief.

5 . . . , . ; .
This Commiittes previously addressed the issue of “brown outs” on June 30, 2010, as a separate item,
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CONCLUSION

In sum, the promulgation of a Council Policy regarding the staffing of Fire-Rescue
engines and trucks with four personnel would not trigger the meet and confer requirement under
the MMBA since it would not result in a change in current staffing levels.

"The proposed Council Policy cannot be read as a mandate of staffing Fire-Rescue trucks
and engines with four personnel as it would violate the Charter by interfering with the executive,

branch of the City.

While the City Council cannot mandate the staffing, it may state its desire and intent
regarding same. In that vein, an alternative proposed Council Policy accompanies this report.

Additionally, the City Council, in the exercise of its Jegislative and appropriations
function, can provide for the funding and resources necessary to facilitate its stated intent of the
staffing of Fire-Rescue trucks and engines with four personnel.

JAN I GOLDSMITH, City Attorney

By émﬂ///%‘;‘/‘)

William J. Gersten
Deputy City Attorney

WIG:com
Attachments
RC-2010-30




CITY OF SAN DIEGO, CALIFORNIA

COUNCIL POLICY
SUBJECT: INTENDED MINIMUM STAFFING FOR FIRE ENGINES AND
FIRE TRUCKS
POLICY NO.: 500-09
EFFECTIVE DATE: JULY 23,2010

BACKGROUND

As of June 30, 2010, the City of San Diego has forty-seven (47) fire engines and twelve (12) fire
trucks. Presently, it is the City policy to staff each fire engine and truck with four personnel,
which is consistent with professional standards within the firefighting industry.

PURPOSE

This policy is intended to reflect Council’s desire that the City continue to staff all fire engines
and trucks in a manner which is consistent with the professional standards within the firefighting
industry, subject to future modification as permitted by the San Diego Charter, including but not
limited to, sections 28 and 58, and applicable ordinances and resolutions.

POLICY

The City Council is committed to providing reasonable public safety throughout the City of San
Diego. Through the budgetary process, the City Council is also committed to providing resources
and staffing to strive for appropriate and timely emergency response by the San Diego Fire-
Rescue Department. Given the City’s present environment of continued development of
dwelling units and associated population increases, it is the Council’s desire to ensure the
provision of resources necessary to facilitate the staffing consistent with the professional
standards within the firefighting industry. The Council desires that all future budgets submitted
by the Mayor take into account such staffing,

This policy is not intended to create a legal duty where one does not exist.




OPINION NUMBER 86-7
DATE: November 26, 1986

SUBJECT: City Council; Its Role in City
Government
REQUESTED BY: Mayor Maureen O'Connor
PREPARED BY: John W. Witt, City Attorney
C. M. Fitzpatrick, Assistant City Attorney
QUESTION PRESENTED

What role, if any, does the City Charter provide for the City
Council in the administrative affairs of the City including, but
not limited to, the negotiation of contracts, participation in
mediation and the resolution of disputes?

. CONCLUSION

The City Charter makes absolutely no provision for any role
for the City Council in the administrative affairs of the City,
including, but not limited to, the negotiation of contracts,
participation in mediation and the resolution of disputes, The
City Charter provides that the City Council, including the Mayor,
is the legislative body of the City. The City Charter places the
sole responsibility for administering the affairs of the City in
the City Manager and certain other officers of the City and
specifically prohibits individual members of the Council with
mterfering with the administrative service on penalty of removal
from office.

BACKGROUND

On September 9, 1986 you sent us a memorandum indicating that
your office had recently received several inquiries regarding the
relationship between the City Council and the City Manager. You
stated that there seemed to be a perception from the public that
the members of the City Council and the City Manager's office
were not working together in the manner prescribed by law.

You cited as matters about which you had received public
inquiry and comment, certain incidents in the recent past such as

an individual Councilperson calling publicly for the dismissal of
particular employees who work directly under the City Manager's
supervision; and an individual Councilperson negotiating directly
with private sector parties concerning the contractual resolution
of a delicate and environmentally sensitive project.

You pointed out the provisions of City Charter section 28
providing that the Manager's duty is to supervise the
administration of the City's affairs, calling our attention to




the broadness of that charge. You alluded to the potential for

confusion and serious consequences in the absence of definitive

guidelines and you requested our views with respect to the issue.
ANALYSIS '

It seems to us that the Charter of The City of San Diego is
abundantly clear on the question of the respective roles of the
members of the City Council, including the Mayor, and the City
Manager and we are pleased to furnish you with our analysis and
views on this subject. As recently as June 23, 1986 we had
occasion to opine to the Deputy Mayor and Council with respect to
the role of the Council in its adoption of the annual budget and
appropriation ordinance (Opinion No. 86-2) and this analysis will
mcorporate and refer at times to that opinion for continuity.

(A copy of City Attorney Opinion No. 86-2 is attached as
Enclosure (1)).
The City Council-City Charter Provisions

The Charter of The City of San Diego contains several
references concerning the appropriate role of the members of the
City Council. Section 11 of the Charter provides, in pertinent
part, that all legislative powers of the City shall be vested,
subject to the terms of the Charter and of the State
Constitution, in the Council. Section 12 states very clearly
that the Council shall be composed of nine (9) Council members,
including the Mayor; that it shall be the legislative body of the
City; that each of the members, including the Mayor, shall have
the right to vote upon all questions before it and the duty to
attend all Council meetings. Section 13 provides that all
legislative action shall be by ordinance or as otherwise provided
by the State Constitution or State law.

A review of every provision and section of the Charter
discloses not one provision that can be construed as authorizing
any role by the Council in any role other than as a legislative
body, acting in concert. For example, Section 15 provides that a
majority of the members elected shall constitute a quorum to do

business and that the affirmative vote of a majority of the
members elected is necessary for passage of any ordinance,
resolution, order or vote.
The City Manager-City Charter Provisions

By the same token, we submit to you that the Charter of The
City of San Diego is abundantly clear as to the appropriate role
of the City Manager as it pertains to the affairs of this City.
Section 27 provides that the City Manager shall be elected by the
City Council and that he shall be the chief administrative
officer of the City, serving at the pleasure of the Council.




Section 28 states that the City Manager shall supervise the
administration of the affairs of the City except as otherwise
specifically provided in this Charter.

‘It continues by providing that all other administrative
powers conferred by State law shall be exercised by the Manager
and his designated representatives. Section 29 requires the City
Manager to properly administer all the affairs1 of the City
placed in his charge and be responsible to the City Council for
the conduct of those affairs. As alluded to earlier in this
opinion, our views with respect to the mutual respounsibilities of
the City Council and Manager with respect to budget preparation
and approval and its relationship to the administration of the
City is more fully set out in Enclosure (1), and we respectfully
refer you to it for further analysis in this regard.
How we view the City Council-City Manager
relationship on an ongoing basis. )

Having indicated to you what the Charter says so explicitly
on this subject, one could suggest that this opinion need not go
further in exploring the question, but we recognize that in this
vibrant and growing community, with its environment of challenges
and change, problems and opportunities arise almost daily which
tend to test the clear dichotomy which we believe that the
Charter describes. So wé will spend a few moments examining the
appropriate legislative role as we view it, especially with
regard to the proper role, if any, in contract negotiation and
dispute mediation and resolution.
1 The Charter places certain other administrative functions in
the hands of the City Purchasing Agent, (Section 35); the
Personnel Director, (Sections 37 and 116); the City Clerk,
(Section 38); the Auditor and Comptroller, (Section 39); the City
Attorney, (Section 40); Funds and Planning Commissions, (Section
41); the Treasurer, (Section 45); the Chief of Police, (Section
57); the Fire Chief, (Section 58); the Civil Service Commission,
(Sections 41 and 115); the Retirement Board, (Section 144).

As we emphasized in Opinion No. 86-2 a City Charter is an
instrument of limitations on the exercise of powers by the
municipality and its officers City of Grass Valley v. Walkinshaw,
34 Cal.2d 595, 212 P.2d 849 (1949). In other words, it 1s the
governing rule under which this City should and must conduct its
affairs. It has been analogized as a sort of municipal
constitution by some writers and indeed it seems to us to fall
into that category.

This being the case and the Charter being clear on the
exclusively legislative role of the City Council, what does this




tell us? The legislative power and role was very early in
California described as being the power to make, alter and repeal
laws. People v. Seymour, 16 Cal. 332 (1860). With reference to
our general law cities, the State legislature says only that the
legislative body may pass ordinances not in conflict with the
Constitution and laws of the State or the United States. (Title

4, division 3, chapter 3, section 37100, California Government
Code).

At this point one might ask, then, what possible connection
could the legislative role have with the administrative role in
contract negotiation? Let's look at that example for a moment.
On the administrative side (role of City Manager and his staff),
the terms and conditions of a contract are negotiated between the
parties with the City represented by the City Manager's
representative assisted by the attorney. These terms and
conditions are then memorialized in writing; the document is
executed by the other party and subsequently presented to the
City Council, (possibly through a standing committee of the
Council) for the purpose of legislative action, i.e., an
ordinance (or resolution) authorizing its execution by the City
Manager. At this time the terms and- conditions of the proposed
agreement are explained to the members of the Council
(Committee). If a member of the legislative body does not
believe the terms and conditions are appropriate under the
circumstances or in the best mterests of the City, he or she
will urge for a revision or defeat of the measure. Is this
improper "negotiation"? Of course not. It is a true part of the
legislative process. If the councilmember can convince a
majority of the Council to the wisdom of his/her views,
direction by the majority of the Council to amend the terms can
be given or the proposed agreement rejected in its entirety.

However, what if the legislator-Councilmember says, in
effect, bring that document and the other contracting party to me
and I'll restructure the terms and conditions to meet my
concerns, etc. Is this improper? We think it is. This is not
the role of the legislator.

What if a councilmember decides that in order to avoid what
he/she perceives to be an erroneous approach by the City Manager
in his negotiations, that he/she should participate directly in
the negotiations to avoid this perceived error? We think this
clearly is improper and would constitute a violation of Section
28.

However, there have been rare occasions where members of the
City Council did participate in the negotiating process. In 1980




- at the request of the (then) City Manager, Ray Blair, two sitting
members of the City Council did participate in negotiating
sessions with the City Manager, the City Attorney and their
staffs and representatives of the San Diego Padres. On that
occasion the participation was (i) requested by the Manager and
(ii) duly authorized by the City Council. The lengthy
negotiations led to an amended agreement with the Padres which
resolved some quarrelsome issues which had been unresolved for
some time (use of Director's Box, etc.) and fostered a new and
more wholesome relationship with that organization. Thus, this
extraordinary effort resulted in a benefit to the City, but it

should be noted that the legislator participation was requested
by the Manager and duly authorized by the City Council. In 1970
similar requested and duly authorized participation by the (then)
Mayor, Frank Curran, eventually resulted in new gas and electric
franchises with San Diego Gas and Electric Company.

What about your other example, participation in mediation and
resolution of disputes? Again we believe the appropriate and
correct legislative role is to participate by the collective
action of the City Council in agreeing with (or disagreeing with)
a City Manager recommended resolution. However, again there have
been times when, at the request of the City Manager and the
concurrence of a majority of the City Council, the participation
in the mediation and settlement of a dispute has occurred. Most
recently the City Council authorized (then) Mayor Roger Hedgecock
and Councilmember Bill Cleator to participate in the attempts to
settle long-pending litigation with San Diego Gas and Electric
Company regarding the status of a parcel of company- owned
property in Sorrento Valley. We think it is fair to say that
their roles (especially that of Mr. Cleator) were significant in
arriving at an equitable solution to that thorny issue. Thus,
again, there was a departure from the traditional legislative
role which resulted in a major benefit to this City and its
citizens. . How do we gainsay that? But again, there was a direct
request by the Manager and the City Attorney and concurrence by
the City Council.

These rare exceptions are cited to reflect the need for some
flexibility in these areas. But they are definitely exceptions
to the rule and should remain so.

From time to time, the view is expressed that the Charter,
having been adopted substantially in its present form 55 years
ago, is seriously out of date, particularly with respect to the
strict separation of administrative and legislative powers it
imposes, Particularly it is argued that Councilmembers must act




in areas traditionally viewed as administrative because their
fajlure to do so somehow renders City government less
"respon-sive" to its citizens. In other words, critics urge that
Councilmembers must be active in the operational affairs of the
City, particularly as those affairs impact their respective
districts, serving as the point of contact for private citizens
seeking municipal action and directing administrative services
when necessary to obtain the desired action.

The legislative administration the critics suggest looks
suspiciously like the form of municipal government which prevails
in large American eastern cities where administrative decisions
are typically made for political reasons, rather than as matters
of sound management. While sound management and political
motivation may often coincide, such a system operates most
favorably in behalf of political supporters of legislators and
most disfavorably both to opponents and to the large segment of
the public which, for lack of power, is neutralized by such a
system.

The framers of the 1931 Charter were well aware of this
argument. Agreeing with the best thinkers i the discipline of
public administration at the time, they rejected a form of
government in which the legislative body controlled
administrative activity, choosing instead the popular and
efficient council-manager form enjoyed by San Diego for the past
55 years. ‘

Despite occasional charges of managerial aloofness and lack
of popular response, the City has been served well by competent
professional administration and a legislative body strictly
limited to a legislative role. The people of San Diego
apparently agree, since every time amendments have been proposed
to alter the Council-Manager relationship significantly, they
have been soundly rejected by the voters, most recently in the
major changes proposed in 1973 by the Charter Review Commission
chaired by (now) Justice Edward T. Butler.

Admittedly, over the past 13 years, the demarcation line

* between administrative and legislative functions has become
increasingly blurred. A more aggressive legislative body pitted
against a less assertive administrative authority has resulted in

" the gradual usurpation by the former of some of the duties of the
latter. The administrative/legislative distinction raises

natural confrontations on two levels, legal and political.

Should the City Manager, as chief administrative officer of the
City challenge this usurpation as a matter of law, there is

little doubt, in our view, who would win the legal




confrontation. But there is also little doubt who would win the
" political confrontation which would follow. For this reason and
at this particular time, we think your inquiry and our
opportunity to respond in this vein is well-timed, We trust our
response here will be carefully considered by the Mayor and
Council and acted upon accordingly.
CONCLUSION

In conclusion, then, we are of the view that there is no role
for individual councilmembers in the administrative affairs of
this City. The framers of our Charter intended a clear
distinction between the necessarily political legislative arm of
City government and the administrative arm. Absent a Charter
amendment, we strongly advise that the distinction be strictly
observed.

Respectfully submitted,
JOHN W. WITT
_ City Attorney

CMF:js:012(x043)
Enclosure (Opn. No. 86-2)
LO-86-7




DATE:  June 23, 1986

SUBJECT:  Authority of City Council in
Administrative Matters
REQUESTED BY: Deputy Mayor and Council
PREPARED BY: C. M. Fitzpatrick, Assistant City
Attorney and Jack Katz, Chief Deputy
QUESTION PRESENTED

May the City Council adopt an annual appropriation ordinance
which mandates a particular number of personnel to be utilized
for any particular program under any and all circumstances and
precludes the use of those personnel for any other purpose?

CONCLUSION

No. The City Council may not adopt an annual appropriation
ordinance which mandates a particular nuniber of personnel to be
utilized for any particular program under any and all
circumstances and precludes the use of those personnel for any
other purpose because such mandate would violate the City
Manager's administrative authority under the City Charter.

BACKGROUND

On June 2, 1986, the Council Committee of the Whole conducted
a review of the Police Department's proposed budget for fiscal
year 1987, During that hearing, an issue arose concerning the
appropriate role and authority of the City Council as it may
relate to the specific allocation and utilization of City »
personnel. Thus, we view the issue as whether the City Council
may adopt an annual appropriation ordinance which specifically
mandates the use of a particular number of people to a particular
program. At the time we orally expressed our reservations about
the legal propriety of such an action. You asked us to express
our views in writing. Our reservations remain as indicated
above. Our rationale follows.

City of San Diego - Authority for Legal Existence

The City of San Diego is a municipal corporation organized
and established pursuant to the then-existing article X1, section
8 of the Constitution of the State of California. The organic
statutory authority for the City is set forth in its Charter,
approved by the voters on April 7, 1931, and thereafter approved
by Senate Concurrent Resolution No. 34, dated April 15, 1931 and
filed with the Secretary of State on April 24, 1931. The City is
still governed by that 1931 Charter, albeit amended on many
occasions. _
Charter - Historical Perspective and Development




rSource: Report of the Citizens Charter Review Committee, August
1962 (herein referred to as "Chernoff report"); City
Manager Government in San Diego; Public Administration
Service 19390

A close examination of the history of applicable sections of
the City Charter is necessary in our analysis of the question
presented.

- San Diego was granted its first Charter by the California
Legislature in 1850. It lasted only two years and was revoked by
the Legislature. San Diego then reverted to a "town" form of
government, with a three-member Board of Trustees in charge, that
number increasing to five by 1872. In 1872, conditions once
again appeared favorable for "cityhood" and a Charter was
provided by special act of the Legislature to provide a basis for
local government. This municipal authority existed for seventeen
years.

In 1889, the City drafted and adopted a freeholders charter,
pursuant to provisions of the California Constitution, which
provided the framework for municipal government until adoption of
the existing (1931) Charter. The 1889 enactment provided for a
bicameral Council elected by wards. In 1905, the Charter was
amended to provide for a unicameral Council, again elected by
wards.

During this period of time, there grew in popularity across
the nation the concept of a "commission" plan for local
government, San Diego was so enthused with that concept that its
1889 Charter was amended in 1909 to accommodate the commission
plan, with five commissioners elected at large. The operation of
government under that scheme shortly fell from favor and, in
1915, the Charter was once again amended to provide for what was

loosely referred to as a "Mayor~Council" form of government.
That form of government in San Diego existed from 1915 to 1931.
Five Councilmen and a Mayor were elected at large and the Mayor
was president of the Council but had no vote. The Mayor had veto
power and was designated as the Chief Executive Officer.

Though the Mayor's office was designed to be a "strong Mayor"
operation, his power over administration was extremely
restricted. The Council, through its designated powers, was able
to effectively take from the Mayor most of the administrative
operations. The Charter called the Mayor the Chief Executive and
gave him the responsibility of supervising the departments, yet
it did not give him enough authority to do so effectively.

The operation of the City and frequent internal power
struggles convinced the Mayor and Council that a new Charter was




needed. More important, the community was very much in favor of
immediate action. A complete narration of the troubles and
problems that beset City government and the City in general in
those days may be found in the "City Manager Government in San
Diego" written by Stone, Price and Stone and published by the
Public Administration Service, 1939, cited above as source

material.

A fifteen-member Board of Freeholders was elected in 1929 and
it drafted a brand new Charter. This new Charter proposal
encompassed the concept of a "City Manager" in a
"Council-Manager" form of government. History tells us that various
vested interest factions that produced most of the
dissatisfaction with the status quo prior to 1929 banded together
to defeat the 1929 Charter proposal because of its radical new
concepts and dilution of their authority.

The dissatisfaction of and with San Diego government did not
diminish. The internal power struggles and bickering continued.
The groups that opposed the 1929 proposal came forward to offer
support in drafting another new Charter, Thereafter, a new Board
of Freeholders was elected and it drafted a Charter with
significant changes as a compromise measure to the 1929 document.
The Mayor was to be elected separately and be a member of the
Council. The City Attorney was to be elected separately, as
well. The "Council-Manager" form of government was retained-and
reinforced. With the various other modifications as proposed,
the 1931 Charter was overwhelmingly approved by the voters.

Referred to as the City Manager Charter, it was the result of
four years of effort. The following observations provided an

nsight into the legislative history as contemporaneously
perceived:

The City adopted the Charter of 1931 by a
vote of more than four to one, with no groups
or sections of importance holding out against
it. ... The mistakes made in the former
proposal have been corrected, said the gSan
Diegoo Union, and the new Charter "offers the
City a clear-cut manager form of government, a
fair system of representation, and a unified
scheme of things. rEmphasis added.o

City Manager Government in San Diego, supra at
p. 26.

The City Manager was given full
administrative authority to manage the
departments, subject to the control of the




Civil Service Commission over the appointment
and removal of employees except the heads of
departments. ... pEmphasis added.o
Id., at p. 26.
History tells us that the first few years of the City Manager
form of government in San Diego were somewhat unsteady due to the
residual influence of the preexisting vested interests and the
general overall state of the nation's economy. Recognizing the
need to get on with the business of effective government, a group
of civic leaders organized the Civic Affairs Conference and,
through community persuasion and political advocacy, breathed new
life into the City Manager concept of operation. By 1935, the
governmental climate in San Diego was such as to permit the City
Manager to effectively perform as the Chief Executive and
Administrative Officer, with the attendant powers and duties
called forth in the 1931 Charter.
A 1953 revision to the Charter removed a number of Charter
. imposed administrative constraints upon the Manager with respect
to certain operating divisions and in effect gave him plenary
administrative authority over those divisions and their
structure. '
In 1961, the City Council caused the formation of a Citizens
Charter Review Committee for purposes of studying the City
Charter. This committee (commonly referred to as the "Chernoff

Committee" for its chairman, Howard Chernoff) spent approximately
one year in hearings and review of our Charter. Its report in
August 1962 commenced its recommendations with the following:

1. Retain the Council-Manager form of government.
Implementing that recommendation, the Charter Review
Committee proposed among other things, several Charter changes
which relate to the issue at hand. They proposed:
(a) That the City Manager no longer be referred to
as "Chief Executive and Administrative
Officer” of the City, but as Chief
Administrative Officer. (Voter approval in
September 1963.)
(b) That the City Manager no longer be directed in
detail as to the form of his proposed budget,
but simply be required to furnish necessary
detailed information . (Voter approval in
November 1962.) '
(c¢) That the City Council would no longer be
restricted to a reduction or elimination of




items in the City Manager's proposed budget,
but could reduce, eliminate or increase any
item in its adoption of the annual
appropriation ordinance. (Voter approval in
November 1962.)

(d) That the Chief of Police and Fire Chief,
acting under the City Manager, would have all
power and authority necessary for the
operation and control of their respective
departments, including the direct right and
authority with respect to all personnel
matters. (Voter approval in September 1963.)

In November 1973, another substantive Charter proposal was
presented to the voters as a proposed amendment to the form of
government in San Diego. That proposal was so drawn as to
significantly strengthen the office of Mayor and effectively
change the form of government to strong Mayor-Council. It would
have authorized the Council to appoint a Legislative Analyst to
independently scrutinize the Manager's budget proposals and, in
effect, dilute most of the Manager's administrative powers.
Proposition B was defeated by the voters by a 62% to 38% margin.
One can only infer that the citizens of San Diego in 1973 were
not ready to change their City Manager form of government.

ANALYSIS
With this historical background, we will now examine the
applicable sections of the 1931 Charter, as amended, to analyze
and address the issue presented.
City Council
The City Council:
* Is the legislative body of the City, vested with
all legislative powers subject to the terms of the
Charter. pCharter section 110, It is solely and
exclusively empowered to enact all ordinances and
resolutions pCharter sections 15, 16 and 170 and shail
determine its own rules and order of business pCharter
section 140,
* Elects the City Manager and the City Manager
serves at the pleasure of the Council. rCharter section
27.0 No Councilmember may, however, interfere with the
administrative service which is vested with the Manager.
rCharter section 22.0
* Is solely responsible for enacting an
appropriation ordinance to provide the necessary funds
for the operation of the City pCharter section 710 and




has the power to fix the salaries of those specified
officers under its jurisdiction pCharter section 700.
Numerous other powers of a legislative nature are vested by
the Charter in the City Council, generally relating to funding
and imposition of taxes; however, the recitation of those powers
are not germane to this analysis.
City Manager
The City Manager is the chief administrative officer of The
City of San Diego pCharter section 270 and shall be responsible
to the Council for the proper administration of all affairs of
the Council placed in his por hero charge. pCharter section 28a.
He por sheo is empowered to supervise the administration of the
affairs of the City, keep the Council advised of the financial
condition and future needs of the City, prepare and submit the
annual budget estimate and, except as otherwise provided in the

Charter, exercise all other administrative powers conferred by
the laws of the State upon any municipal official. The Manager
is also designated as the Chief Budget Officer of the City and is
responsible for planning activities of the City and adjusting
such activities to the finances available. pCharter section 280.
Addressing one specific Charter-granted power of the Manager
which is part of the underlying question at issue, i.e., the
authority of the Manager ror Department heado to transfer
individuals, section 28 of the Charter provides:
In order to expedite the work of any
department or to adequately administer an
increase in the duties which may devolve on
any Department or to cope with periodic or
seasonal changes, the Manager, subject to
Civil Service regulations is empowered to
transfer employees temporarily from one
Department to perform similar duties in
another Department. Likewise each Department
head shall have power to transfer employees
from one Division to another within his
Department. gEmphasis added.o
Charter section 28.
Annual Appropriation Ordinance
In addition to its other legislative responsibilities in a
home rule city, the process associated with and the enactment of
an annual appropriation ordinance to finance the operation of the -
City is probably the most important duty of the City Council.
Granted, the Charter provides for an automatic reappropriation
for the new fiscal year, at the same level as the prior year, if

A




the Council fails to act psee Charter section 71ac. Despite that
"plugging the gap" proviso, the approval of the annual budget by
enacting annual appropriations ordinance is one of the primary
actions vested with Council.

" The Manager is directed to prepare and submit to Council a
proposed budget for the ensuing year pCharter section 690 and
upon receipt of the Manager's estimate, the Council is required
to prepare an appropriation ordinance using such estimate as a
basis. The form, arrangement and itemization of the
appropriation ordinance shall be determined and prescribed by the
Auditor and Comptroller and City Attorney. gSee Charter section

71c. The Council may reduce or eliminate any item, increase any
amount or add any new item for personal services, contractual
services, materials, supplies and equipment for any Department.
Id.

The annual budget documents ras opposed to the annual
appropriation ordinanceo have been so arranged as to show the
detail of activities which are authorized as a sum total in the
appropriation ordinance. This methodology of display is commonly
called a program budget. The programs pas approved by Councilo
represent the purpose and intent of the allocation of dollars and
people. It is a projected blueprint of operation of the City for
the forthcoming year, It is the financial and logistical vehicle
which the City Manager uses to administer the affairs of the
City.

Reconciliation of Charter Provisions and Summary

The preceding discussion was provided to identify seemingly
competing Charter provisions and responsibilities. The
historical perspective is intended to reveal what the legal
structure of government in San Diego really is (as opposed to the
informal process which has gradually evolved) and to illuminate
the respective powers of the City Council (as a policymaking
body) and the City Manager (as the Chief Administrator).

We confine our analysis and any conclusion drawn therefrom
narrowly to the issue of the Council's authority to direct the
City Manager in respect to allocation and placement of personnel
and the specificity of any adopted appropriation ordinance.

To begin with, we observe that several important sections of
the Charter would seem to be at odds with each other. Those
sections have been referred to in the above discussion. The

-resolution, therefore, draws heavily upon historical perspectives
which reveal the intent of the framers of the existing Charter

and the voters thereon, and the changes (and attempted changes)
since 1931.




The City Council is the legislative body of The City of San
Diego, endowed with all powers necessary, subject to the terms of
the Charter, to perform as such. California case law is clear
that a City Charter is construed as an mstrument of limitation
on the exercise of powers by the municipality and its officers.

City of Grass Valley v. Walkinshaw, 34 Cal.2d 595, 212 P.2d 849
(1949). The City of San Diego is a Council-Manager form of

government providing therein a separation of powers; that is,
Council as the policymaking body and the Manager as the Chief
Administrator. The City Manager is hired by the City Council and
serves at its pleasure. In connection therewith, the Council

also evaluates the performance of the City Manager.

The City Manager is required to prepare and submit to the
Council, at a specified time in May, a budget proposal for the
expenses of conducting the affairs of the City for the ensuing
year. The City Council is empowered to enact an appropriation
ordinance for such purposes and may reduce or eliminate any item,
increase any amount or add any new item for personal services
contractual services, materials, supplies and equipment for any
department.

The format of the budget document reflects programs and
projects which Council, in its legislative discretion, determines
to be a checklist of projected governmental operation in San
Diego for the ensuing year. It is designed with a lowest common
denominator specificity. Those specific programs and projects
identifying positions and dollars, are parts of the whole which
is adopted in generalized sums total in the annual appropriation
ordinance.

The question then arises -~ Can the Council, in effect,
direct that there be no reassignment of personnel for which an
appropriation has been made during a fiscal year to accommodate a
need as determined by the City Manager as Chief Administrative
Officer without first coming before Council? We believe not.
That would be in contravention of Charter section 28. We do not
mean to imply that the Manager is prohibited from mforming the
Council of any movements of concern but rather we conclude he is
not required by the Charter to obtain the City Council's specific
consent or to nform them if he chooses not to inform them.

The City Manager is empowered as Chief Administrator, during
any fiscal year, to transfer employees temporarily from one
department to another to perform similar duties. Similarly,
Department heads may transfer people between divisions within
their department. The Charter is quite clear in this regard and
it would be our opinion, based upon everything discussed




hereinabove, that such provision exists to enable the Manager
rand Department headso to address situations that arise during
the year which need administrative action and attention, and that
the Manager is not required to advise Council prior to any such
temporary personnel reassignment. Implicit in Council's
discussion giving rise to this matter was the suggestion that the

Council wanted prior notification (of any personnel move) in
order to spend time evaluating it ~- which leads to the further
inference that the Council might abandon its policy role and
inject itself into the administrative affairs of the City.

Council will also recall that during the discussion on the
matter on June 2, 1986, the City Attorney stated that any
"permanent" transfer between departments would amount to an
appropriation ordinance change and would require Council action
to do so. It follows, a fortiori, that Council would be informed
prior to any such action and accorded the opportunity to evaluate
and act upon it.

SUMMARY

The 1931 Charter establishes a Council-Manager form of
municipal government. The City Manager, as Chief Administrative
Officer of the City, is budget officer, as well. The budget is
prepared by the Manager for approval by the Council. The Council
may increase, reduce or eliminate any budget item amount. Once
the budget and appropriation ordinance have been adopted, the
Manager may transfer employees between departments temporarily,
as may department heads between divisions within their respective
departments. Notification of the Council of such temporary
transfer is not required. Any permanent transfer, however, would
amount to an appropriation ordinance change and would require
Council action. '

Respectfully submitted,
JOHN W. WITT, City Attorney
By ‘
C. M. Fitzpatrick
Assistant City Attorney
and
By
Jack Katz, Chief Deputy
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INTRODUCTION

Since the current City Charter was adopted in 1931, the City of San Diego has operated
under a City Manager form of government. On January 1, 2006, the City began a five-year trial
period of a “Strong Mayor” form of governance. Under the new structure, all powers and duties
of the appointed City Manager were transferred to the Mayor. The Mayor is now the City’s chief
executive officer, and chief budget and administrative officer. The City Council retained its
legislative powers; however, most resolutions and ordinances passed by the Council are subject
to a mayoral veto.

The Charter changes provided a separation of powers between the executive branch and
the legislative branch, including a system of checks and balances. This is especially true with
respect to the City’s budget and appropriations. This Opinion discusses the roles and duties of
the Mayor and Council in adopting a budget, making appropriations, and making mid-year
changes. It is intended to provide a general framework for future resolution of specific issues on
a case-by-case basis. The analysis and discussion are primarily based on the City Charter and
general principles of municipal law. We did not find any California case law directly on point.
Accordingly, we have cited cases from other jurisdictions for guidance.

QUESTION PRESENTED

What are the respective roles of the Mayor and Council, especially in budget decisions
affecting the City’s administration?
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SHORT ANSWER

The overarching rule is that the Mayor and the Council must act within the powers
granted to them under the Charter. As that being the general rule, we make the following
observations:

First, the Mayor holds all of the City’s administrative power, and is solely responsible for
the day-to-day operations of the City. The Mayor is the City’s chief executive officer, chief
budget officer and supervises the City’s financial affairs. However, a Mayor has only those
powers that are expressly or impliedly conferred upon him by the Charter or by the Council
acting within the scope of the Charter. The Mayor proposes the City’s annual budget. The Mayor
has special veto power over any changes to that budget proposed by the Council, but the Council
has sole power to approve a final budget. The Mayor must implement the budget as adopted by
the Council in accordance with objectives set forth in that budget. Further, budgetary
appropriations, which are the authorization to incur obligations and spend public funds for a
specific purpose, do not represent an absolute obligation for the Mayor to spend the full amount
of such appropriation. The Mayor must achieve the budgetary priorities as set forth in the budget.
Correspondingly, the Mayor has the discretion in the exercise of his duties to seek economic
savings in carrying out the budgetary plan. However, the Mayor may not, through the exercise of
such discretion, thwart the legislative aims of the Council in setting budgetary priorities.

Second, all legislative power of the City is vested in the City Council. Using that power,
the Council establishes the City’s policies. It may not delegate any legislative power or
responsibility it was elected to exercise that “raises or spends public monies,” including but not
limited to the City’s annual budget ordinance and the salary ordinance, nor its power to set
public policy by resolution or ordinance. Under the Charter, the Council is given the authority to
ensure its policies, ordinances and resolutions are properly implemented by the Mayor and other
public officials, and to permit public review of that implementation. Indeed the Council has the
right and duty to request information from the Mayor and City officials to ensure that its policies
and procedures are being implemented. However, the Council, through the exercise of its
oversight responsibility, must do so in a manner that does not interfere with the Mayor’s duty to
conduct day-to-day administrative affairs of the City

HISTORICAL CONTEXT

Historically, most U.S. cities were créated using the “Strong Mayor” or “Political”
system of government. Under the true “Political” system, the elected mayor had broad patronage
powers (the power to hire those who supported the mayor during an election, as well as friends
and family) and the Council was limited to a part-time role passing laws as recommended by the
Mayor.
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Beginning in 1912, cities began adopting a “Council-Manager” form of government. This
trend continued until the 1930s, slowed during the depression, and boomed during the 1960s and
1970s. George H. Frederickson, Gary A. Johnson, & Curtis H. Wood, The Adapted City:
Institutional Dynamics and Structural Change, New York: Cities and Contemporary Society,
M.E. Sharpe (2004). The true Council-Manager form of governance featured a professional
manager chosen by the City Council. Administrative powers were unified under the City
Manager while the Council maintained legislative and budgetary authority. One sphere of power
was not to meddle in the affairs of the other. /d. at 38,

San Diego first experimented with a Strong Mayor form of government from 1915 to
1931. 1986 Op. City Att’y 17, 18-21. Charter changes created a Council-appointed City Manager
form of government in 1931, Id. at 19-20. Over time, the City Manager’s authority strengthened,
and the form of government survived an effort in 1973 to return the City to a Strong Mayor
system. [d. at 21. Charter changes impacted the City Manager’s authority over the years, but
none diminished the City Manager’s authority.” Under the Council-Manager form of
government, the City Manager was entitled to assert full autonomy over administrative affairs
and the implementation of the budget approved by the Council. This power was at times
* theoretical, given the risk to the City Manager’s livelihood if such assertion was against the
wishes of the Council.

Effective January 1, 2006, voters amended the Charter to test the “Strong Mayor” form of
governance for a five-year trial period. The new Article XV of the Charter suspends the
operation of certain Charter provisions. It transfers to the Mayor all fiscal and administrative
authority previously held by the City Manager, provides the Mayor with appointment and
supervisory powers over fiscal officers of the City, and with a veto over certain Council actions
including a special veto in the budget and salary ordinance process. The new form of government
also includes certain checks and balances with respect to fiscal matters, including authorizing the
Couneil to appoint an Independent Budget Analyst, requiring Council acceptance of any budget
before it may be implemented, and an oversight role for the City Council.

GENERAL PRINCIPLES

This Opinion focuses primarily on the issue presently facing the Mayor and City Council
with respect to the budget and the annual appropriation ordinance. During the last year, questions
have been raised regarding the authority and decision-making powers of the Mayor and the
Council relative to the City’s budget. The Charter contemplates a system of checks and balances;
however, interpretation of these provisions has not been easy. The following is a general
discussion of this balance of power.

"For example, see Charter §§ 32.1, 94, 94.1,94.2, 94.4
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In general, a mayor has only that authority which is expressly or impliedly conferred
upon him by charter or by the council acting within the scope of the charter. 3 McQuillin, Mun.
Corp. (3d ed. 2005), § 12.43, p. 249. This principle is illustrated in a case entitled Detroit Fire
Fighters Association v. the City of Detroit, 449 Mich. 629, 537 N.W.2d 436 (1995). Detroit is a
charter city with separate executive and legislative branches. Id. at 639-640. In that case, the
Mayor submitted a budget proposal to the Detroit City Council. The Council amended the budget
to include $750,000 for a new fire department squad, whose purpose was to provide reserve
manpower and to engage in certain specialized functions, such as rescue, extrication, and
transport. The city council passed the amended budget, but the mayor vetoed $500,000 of the
$750,000 appropriated. The council overrode the veto, reinstating the original $750,000
appropriation. When the mayor did not spend the funds that were appropriated, the fire fighters
association sued. ' '

The Court noted that appropriations generally cannot be diverted to any other purpose
except as provided by statute or charter. Id. at 639, citing 15 McQuillin, Mun. Corp. § 39.69, at
p. 233 (3d ed. rev.) In analyzing the facts, the court found that the Detroit City Charter
contemplated a separation of powers between the executive branch (the Mayor) and the
legislative branch (the City Council). In that regard, the Court stated:

... Just as the city council cannot make unilateral changes in the
budget, the mayor cannot single-handedly alter the city council’s
appropriations. To allow the mayor such power would provide a
means for circumventing the legislative branch and essentially
render meaningless the powers and duties granted to the city
council by charter.

Additionally, although the executive branch is granted some
discretion in the expenditure of appropriated funds, it possesses no
inherent constitutional power to refuse to spend in the face of clear
legislative intent and statutory directive. [citations omitted] Here,
the city council clearly earmarked $750,000 of the appropriation to
be used to fund an additional fire squad. Thus, the mayor may not
use discretion as a guise for frustrating this intention. Id.

at 640-641.

The concurring opinions provide further guidance. One justice notes that: “the mayor is
not required to spend the entire amount appropriated if he can effect the purpose with less
money.” Id. at 649. Another concurring opinion sums up the issues as follows:

I do not believe that anyone can seriously dispute that an
appropriation is not a mandate to the executive branch to spend the
full appropriation. Additionally, the executive branch certainly has
inherent discretion, if not a duty to seek economic savings.
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However, this executive discretion may not extend so far as to
usurp legislative authority. Adopting a budget is a legislative
function. In contrast, proposing and implementing a budget are
executive functions. Everyone here recognizes that the budget is no
more than a financial plan, which may be adjusted throughout the
fiscal year in order to adapt to changing financial conditions. . .

.. .. The question becomes, how do we strike a balance between
the executive branch’s discretionary power to operate within the
financial plan and the legislative branch’s intent and power to
adopt the budget and to set fiscal policy. . .

... “Appropriation” means an authorization granted 'by a
legislative body to incur obligations and to expend public funds for
a stated purpose . . .

... I think our solution lies with the “stated purpose” objective of
an appropriation. If the executive branch has substantially
accomplished the stated purpose, then it has legally operated
within executive discretionary authority when it economically
saved money by not spending the full amount. In other words, the
mayor secured a “better deal,” or the project did not cost as much
as expected. However, if the effect of the “not spending” frustrated
or thwarted the stated purpose, then the executive branch has not
executed or implemented a legislative authorization. Instead, it has
unilaterally adopted its own budget by deviating from if not
ignoring, the council’s budget. This it cannot do. Id., at 658-660.

The Detroit Fire Fighters Association case, though not binding precedent, provides
insight that is well-reasoned and instructive. These principles can be equally and appropriately
applied to the City Charter and the roles of the Mayor and the City Council.

DISCUSSION
I The Mayor’s Executive, Budgetary, and Administrative Powers

In any form of municipal government, a mayor “has no authority, except what is
expressly or impliedly conferred upon him or her by the charter or applicable law, or by the
council or governing legislative body acting within the scope of the law.” 3 McQuillin Mun.
Corp. § 12.43 (3rd ed. 2005). San Diego’s Charter gives the Mayor broad administrative
authority in planning the activities of the City government and for adjusting such activities to the
finances available.
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A, Administrative Authority and Day-to-Day Operations are Vested in the
Mayor

“Article XV of the Charter transfers to the elected Mayor all administrative powers, duties
and responsibilities previously held by the City Manager, thus making the Mayor the City’s
Chief Administrative Officer. Charter §§ 28, 260(b). Black’s Law Dictionary, Seventh Edition,
defines administration in part as: “1. The management or performance of the executive duties of
a government, institution, or business. 2. In public law, the practical management and direction
of the executive department and its agencies,” The Mayor also has the title of Chief Executive
Officer. Charter § 265(b)(1). The title commonly means “The highest-ranking executive in a
comparny or organization, responsible for carrying out the policies of the board of directors on a
day-to-day basis.” *

The Mayor’s Charter-imposed duties are consistent with these definitions. The Mayor
supervises the City’s administrative affairs. Charter § 28; Hubbard v. City of San Diego, 55 Cal.
App. 3d 380, 385-386 (1976). Heads of departments reporting to the Mayor are “responsible to
him for the efficient administration of their respective Departments.” Charter § 28. The Mayor
has a corresponding duty to ensure departments under his control function efficiently. Consistent
with this duty, the Mayor may “transfer employees temporarily from one Department to perform
similar duties in another Department.” The Mayor also may “direct any Department or Division
to perform work for any other Department or Division” “in order to expedite the work of any
department or to adequately administer an increase in the duties which may devolve on any
Department or to cope with periodic or seasonal changes.” Charter § 28. *

The Mayor has authority to “promulgate and issue administrative regulations that give
controlling direction to the administrative service of the City,” and to regulate the “general
conduct of the administrative Departments.” Charter §§ 265(b)(2), 28. However, the Mayor may
not issue regulations that conflict with the valid City policies or ordinances enacted by the
Council. This would intrude upon the Council’s exclusive authority under the Charter to enact
legislation.

B. The Mayor is Respensible for Planning and Preparing the Budget

The Mayor is also Chief Budget Officer, which means he is “responsible for planning the
activities of the City government and for adjusting such activities to the finances available.”
Charter § 28. To do so, the Mayor must “prepare annually a complete financial plan for the
ensuing year and shall be responsible for the administration of such a plan when adopted by the
Council.” Ibid. The Mayor also is responsible for “bringing together . . . estimates covering the

? SeeThe American Heritage Dictionary of the English Language: Fourth Edition (2000)
(http://www.bartleby.com/61/90/C0289050.html).

*The authority to move personnel or order departments to work for each other does not apply to
certain departments, including the Police and Fire Departments. Charter § 28.




Mayor and ) -7- April 6, 2007
City Council Members

financial needs of the City, with the checking of these estimates against the information relative
to past expenditures and income, with the preparation of the budget document and supporting
schedules and with the presentation of the budget to the Council.” Ibid. The Mayor now has
authority to appoint, with Council approval, City officers responsible for financial matters,
including the City Treasurer and Auditor-Comptroller. Charter §§ 29, 45, 260(b), 265 (b)(10),
(11). See City Att’y MOL 2006-2 (Jan. 23, 2006).

The Mayor’s intimate knowledge of the City’s fiscal and administrative condition
provides his “ability to propose plans for the council’s approval . . . and . . . for which the mayor
is uniquely qualified since he is the official in charge of carrying out the plans.” See Brown v.
Fair Political Practices Com., 84 Cal. App. 4th 137, 148 (2000). Thus, the Mayor has the right
and duty to propose legislation or make recommendations to the Council concerning the City’s
affairs. Charter § 265(b)(3). In addition, the Charter requires the Mayor to propose the budget
and salary ordinance, and gives him a special veto over their terms before they become
controlling documents for the appropriation ordinance. Charter §§ 28, 69, 265(b)(15), 290(a).
The Council finalizes the budget and salary ordinance, and enacts the annual appropriation
ordinance. Charter §§ 71, 290. The Mayor then administers the plan and is responsible “for
adjusting the activities of the City to the finances available.” Charter § 28.

The Mayor has a duty to operate the City within a balanced budget, and must control
spending so as to avoid a budget deficit. Detroit Fire Fighters Association, 449 Mich. at 655.
Consistent with the Mayor’s duty to oversee the efficient administration of City Departments, the
Charter provides him with specific and implied authority to reduce costs, For example, the
Mayor executes the contracts for departments under his control and may contract for certain
other City needs below set dollar amounts. Charter §§ 28, 94, 94.1, 94.2, 94.4, The Mayor can
alter City contracts, so long as this does not increase the amount of the contract. Charter § 98. *

With respect to mid-year budget adjustments, the Charter contemplates that all funds
appropriated for a particular purpose may not be spent, while other appropriations may be
insufficient to meet actual needs. The Council has authority to transfer unencumbered,
appropriated funds to meet those other needs. However, the Mayor must first recommend such
fund transfers in writing. Charter § 73. The Mayor is given the power to allocate internal budget
amounts for departments under his control. Charter § 81. The Council also may authorize the
Mayor to transfer funds between allocated items within the same department. Charter § 73.

The Mayor’s responsibility to be fiscally efficient is tempered by the requirement that the
Mayor is also required to implement, not contravene, valid and established policies or ordinances
of the Council. It is clear that the Mayor is not required to spend the full amount appropriated if
the Mayor can find a way to accomplish the purpose of the appropriation without spending the

*The Mayor must seek Council approval when contract costs are to exceed those previously
authorized by Council. Ibid.
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entire amount. However, the Mayor may not completely disregard the Council’s policies and
programs by not spending appropriated monies.

C. Mayor Has a Duty to Provide Information to the City Council

Although the Mayor no longer serves on the Council (Charter §§ 260(b), 270),” the
Mayor is required to provide information to the Council. For example, the Mayor must “keep the
Council advised of the financial condition and future needs of the City.” Charter § 28. The
Mayor must “prepare and submit to the Council . . . such reports as may be required by that
body.” Ibid. Similarly, he must “comply promptly with all lawful requests for information by the
Council.” Charter § 32.1. Another section requires the Mayor to “cooperate fully with the
Council and Independent Budget Analyst” including supplying requested information concerning
the budget process and fiscal condition of the City. Charter § 265(b)(14). Even absent a request,
the Mayor still has a duty to “inform the Council of all material facts or significant developments
relating to all matters under the jurisdiction of the Council.” Charter § 32.1. These provisions
benefit the Council and the public generally, and are part of the checks and balances
contemplated by the Charter,

1L, The Council’s Legislative Power

The Charter vests all legislative power in the City Council, subject to the terms of the
Charter and the Constitution of the State of California. Charter § 11. The Council has the
legislative power and responsibility for which it was elected to adopt ordinances and resolutions
which raises or spends public monies, including the City’s annual budget ordinance and the
annual salary setting ordinance, and any ordinance or resolution setting public policy.

Charter § 11.1,

A. The Council’s Role in the Budget

Under the Strong Mayor form of governance, the Mayor proposes both the salary
ordinance and the budget and submits them to the Council. There is a process for public
hearings, Council modifications to the budget, mayoral veto, and final passage. Charter §§ 11.1,
71, 265(b)(15) and 290, The budget becomes the controlling document for preparation of the
Annual Appropriation Ordinance. Charter § 290(b). After adoption of the appropriation
ordinance, the City Council may transfer previously appropriated but unused funds to meet
unanticipated needs in different departments, upon the written recommendation of the Mayor,

5 The Mayor has limited legislative authority to approve and veto most Council ordinances and
resolutions. Charter §§ 265(b)(5), 280 and 290; See Pulskamp v. Martinez, 2 Cal. App. 4th 854,
862 (1992); McDonald v. Dodge, 97 Cal. 112, 114 (1893) [limited legislative authority does not
make Mayor part of legislative body]. The Mayor may attend open sessions and chair closed
sessions of the Council, but may not vote at either. Charter § 265(b)(4) and (b)(6).
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Charter § 73. Accordingly, the Charter contemplates a joint approval process of amendments to
the appropriation ordinance.

The Council has the power to set the policy of spending public money and to allocate the
money needed to meet the City’s needs. In making its appropriations, the Council should clearly
set forth the stated purpose of the appropriations. This will allow the Mayor to implement the
Council’s goals and objectives in administering the day-to-day operations of the City. In setting
budgetary policy, however, the Council must be mindful that it may not interfere with the
Mayor’s powers under the Charter. That is, the Council may not intrude upon the Mayor’s
administrative authority to implement the Council’s policies in the most efficient manner,

B. The Council May Not Delegate Its Legislative Authority

Charter section 11.1 states that the Council members were elected to exercise their
legislative authority and responsibility with respect to the raising and spending of taxpayer
money. Accordingly, such responsibility cannot be delegated.® Charter section 11.1 provides, in
pertinent part:

The same prohibition against delegation of the legislative power
which is imposed on the State Legislature by Article X1,
Section 11a of the Constitution of the State of California shall
apply to the City Council of The City of San Diego, so that its
members shall not delegate legislative power or responsibility
which they were elected to exercise in the adoption of any
ordinance or resolution which raises or spends public monies,
including but not limited to the City’s annual budget ordinance
or any part thereof, and the annual ordinance setting
compensation for City employees, or any ordinance or resolution
setting public policy. . . . (Emphasis added.)

Similarly, California Constitution, article XI, section 11a
provides:

The Legislature may not delegate to a private person or body

power to make, control, appropriate, supervise, or interfere with
county or municipal corporation improvements, money, or propetty,
or to levy taxes or assessments, or perform municipal functions.

6 Section 11.1 was added to the Charter by the voters in 1980 as an alternative to a proposition
(Proposition B) that would have replaced the Council as the decision-making body for the
salaries of police officers, in favor of final and binding arbitration in the event of an impasse in
labor negotiations. See 1980 Op. City Att’y 65; San Diego Ballot Pam. Primary Elect. June 3,
1980.
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An unconstitutional delegation of legislative power occurs when the legislative body
confers upon any person or body the “unrestricted authority to make fundamental policy
decisions.” People v. Wright, 30 Cal. 3d 705, 712 (1982), citing Clean Air Constituency v.
California State Air Resources Board, 11 Cal. 3d 801, 816 (1974); Kugler v. Yokum, 69 Cal. 2d
371, 376 (1968). “This doctrine rests upon the premise that the legislative body must itself
effectively resolve the truly fundamental issues. It cannot escape responsibility by explicitly
delegating that function to others or by failing to establish an effective mechanism to assure the
proper implementation of its policy decisions.” Kugler at 376-377.

Although a legislative body may not delegate its legislative authority, it may properly
confer upon administrative or executive officers the authority to implement their legislative
enactments. The authority may include the use of some discretion, as long as rules, standards, or
guides set the limits under which the authority may be exercised. See generally 2A McQuillin
Mun. Corp. §§ 10.40.10, 10.43, 10.44 (3rd ed.).

While the Council may not delegate its legislative authority on fiscal matters, it does
adopt a budget, salary and appropriations ordinances that set the parameters of City spending for
City needs based on the Mayor’s recommendations. There is no need for the Council to grant
authority to the Mayor to implement the spending guidelines in the appropriation ordinance, as
this authority is already granted under the Charter. Moreover, there are rules and guidelines
already set forth in the Charter that recognize the Mayor’s discretionary authority, including the
authority to adjust the City’s activities to the finances available, to transfer employees
temporarily to cope with periodic or seasonal changes, and to make recommendations to the
Council regarding mid-year transfers of appropriations.

C. The Council’s Oversight Function

The Council may not interfere with the Mayor’s administrative authority under the
Charter any more than the Mayor may usurp the Council’s legislative powers. However,
Article XV provides the Council with oversight authority more clearly than in the past, to enable
the Council to ensure its policies, ordinances and resolutions are properly implemented by the
Mayor and other public officials, and to permit public review of that implementation. In addition,
Article XV authorized the Council to establish an Office of Independent Budget Analyst and to
determine the powers of that office by ordinance. The Council has taken advantage of this
provision by creating the office and providing that the Independent Budget Analyst “assists the
Council in the conduct of budgetary inquiries and in the making of budgetary decisions.” SDMC
§ 22.2301. Accordingly, the Independent Budget Analyst regularly evaluates and comments
upon the financial matters affecting the City.

One of the checks and balances is the Charter requirement that the Mayor has a duty to
cooperate fully with the Council and the Office of Independent Budget Analyst, including
supplying requested information concerning the budget process and fiscal condition of the City.
Charter § 265(b)(14). Moreover, the Charter places an gffirmative duty on the Mayor and other
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City officials to volunteer any information the Council may require for its proper decision-
making. The affirmative duty to provide information about “all material facts or significant
developments relating to all matters under the jurisdiction of the Council” is placed on the Mayor
and other City officials by Charter section 32.1.

The Charter also provides the Council with the right to request information from the
Mayor. Article XV expressly provides the Council with power to summon officials before the
Council or its committees, and clarifies those situations when individual Council members may
bypass the Mayor and communicate directly with members of the administrative service. Charter
§ 270(h) and 270(i). These sections provide broad authority for the Council and its committees,
and in certain circumstances individual Council members, to ensure the Mayor implements and
enforces the Council’s policies and ordinances to meet the needs of the City.

RECOMMENDATION

Based on the above, we recommend the creation of an Appropriations Adjustment
Committee, to be composed of appropriate representatives of the Council, Independent Budget
Analyst, Mayor's Office and City Attorney's Office. The purpose of the Committee would be to
consider the process by which the Mayor administers the budget during the fiscal year, and to
make recommendations to the City Council for legislative changes to the municipal code that
- will enable the Mayor to implement the policy of the Council with maximum flexibility to
achieve efficiency and cost savings.

CONCLUSION

The Mayor has only that authority that the Charter provides or the Council grants by
ordinance or resolution. However, the Mayor has inherent discretion, if not a duty to seek
economic savings. This discretion may not extend so far as to usurp legislative authority.
Adopting a budget is a legislative function of the Council. In contrast, proposing and
implementing a budget are functions granted to the Mayor. Both parties have important roles
after adoption of the budget and the appropriation ordinance. Mid-year adjustments are
anticipated by the Charter, and both parties must participate. The Mayor must make
recommendations to the Council, which must approve and authorize the transfer of
appropriations. The parties may not act unilaterally to frustrate the duties and responsibilities of
the other.

As this review illustrates, there is no bright line to draw in the absence of specific facts
that determine exactly where the Mayor’s and the Council’s authority begins and ends in all City
fiscal matters. Each has specific duties and powers. Yet, for the City to function effectively, both
must act in the interdependent manner established by the Charter. Whether one party improperly
contravenes the authority of the other necessarily must be determined on a case-by-case basis.
Although the Mayor and Council have experienced some challenges under the new system of
governance, the answers to most questions are found in the Charter. For the most part, the
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Charter provisions contemplate a system that should work - a system of checks and balances,
cooperation, oversight and independence. Nonetheless, improvements could be made to the
Charter, including clarifying the process for mid-year adjustments to the appropriation ordinance
under the strong mayor. These issues will likely be addressed by the Charter Commission and the
Council in the next several months. In the meantime, we will assist the Mayor and Council on
specific issues as they arise. )

Respectfully submitted,

MICHAEL J. AGUIRRE
City Attorney
MIA:jb

LO-2007-1
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MEMORANDUM OF LAW

DATE: January 4, 2000

NAME: Honorable Mayor Susan Golding

FROM: City Attorney

SUBJECT: San Diego Police Department Use of Foree Policy

INTRODUCTION

On November 17, 1999, you met with City Manager Michael T, Uberuaga, Chief of
Police David Bejarano, Deputy City Attorneys Frank Devaney and Gene Gordon, and members
of your staff to discuss the scheduling of an open City Council meeting/workshop regarding the
San Diego Police Department’s Use of Force Policy. During that mesting, you asked for a legal
opinion whether the City Council may direct the City Manager and Chief of Police to make
specific changes to the Use of Force Policy. ‘

- ANALYSIS

The City Chatter makes absolutely no provision for any rele for the City Council in the
administrative affairs of the City including the policies of the San Diego Police Department. The
City Charter provides that the City Council is the legislative body of the City. The City Charter

places the sole responsibility for administering the affairs of the City in the City Manager and
certain other officers of the City. Section 57 of the Charter provides that the Chief of Police shall
be appointed by the City Manager and “[tThe Chief of Police shall have all power and authority
hecessary for the operation and control of the Police Department.”

In Opinion Number 86-7, dated November 26, 1986, this Office did an extensive analysis
of the respective roles of the members of the City Council and the City Manager. (A copy of that
Opinion is attached hereto as Attachment A.)
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Quoting briefly, from that opinion, we stated as follows:

The City Coungil-City Charter Provisi

The Charter of The City of San Diego contains several references
concerning the appropriate role of the members of the City Council, Section 11 of

_ the Charter provides, in pertinent pat, that all legiglative powers of the City shall.

be vested, subject to the terms of the Charter and of the State Constitution, in the
Council. Section 12 states very clearly that the Council shall be comptised of nine
(9) Council members, including the Mayor; that it shall be the legiglative body of
the City; that each of the membets, including the Mayor, shall have the rightto
yote upon all questions before it and the duty to attend all Council meetings.
Section 13 provides that all legislative action shall be by ordinance ot as otherwme
pr ovided by the State Constitution or State law.

A review of evety provision and section of the Charter discloses not one
provigion that can be construed as authorizing any tole by the Council in any role
other than as a legislative body, acting in concert. For example, Section 15
provides that a majority of the members elected shall constitute a quorum to do
business and that the affirmative vote of a majority of the members elected is
necessary for pagsage of any ordinance, resolution, order or vote.

The City Manager-City Charter Provisions

By the same token, we submit to you that the Charter of The City of San
Diego is abundantly clear as to the appropriate role of the City Manager as it
pertains to the affairs of this City. Section 27 provides that the City Manager shall
be elected by the City Council and that he shall be the chief administrative officer
of the City, serving at the pleasure of the Council. Section 28 states that the City
Manager shall supervise the administration of the affairs of the City except as
otherwise specifically provided in this Charter, '

It continues by providing that all other administrative powers conferred by

State law shall be ‘exercised by the Manager and his designated representatives. -

Section. 29 requires the City Manager to properly administer allthe affairs of the

+ City placed in his charge and be responsible to the City Council for the conduci of

those affairs (foomote onntted)

D January 4, 2000
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CONCLUSION

In conclusion, it is our opinion that the City Council may not direct the City Manager and
Chief of Police to make specific changes to the San Diego Police Department’s Use of Force

Policy.
CASEY GWINN, City Attorney

?

| By %j__ H‘ §wd~;{j\w

Stuart H, Swett
Deputy City Attorney

SHS:smf:524:(x043.2)
Attachment
ML~2000-1
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QPINION NUMBER 86-7

November 26, 1986
Cilty Council; Its Role in City CGovernment
wmnwmmm BY: Mayor ﬁaurean 0'Connor

John W. Witt, Clty Attorney
C. M. Fitzpatrick, Asgistant City Attorney

QUESTION PRESENTED

What role, if any, does the City Charter provide for the Cilty
counclil in the administrative affairs of the City including, but
ot limited to, the negotlation of contracts, participation in
pediation and the resolutilon of dilsputes?

CONCLUSION

The City Charter makes absolutely no provision for any role
for the City Council in the adminisgtrative affairs of the City,
including, but not limited to, the negotiation of contracts,
participation in mediation and the resolution of disputes, The
City Charter provides that the City Council, including the Mayor,
is the legislative body of the City. The City Charter places the
sole responsibility for administering the affairs of the Clty in
the City Manager and cerxtain other officers of the City and
specifically prohibits individual members of the Council with
;Tmrfiring with the administrative service on penalty of removal

om office, '

BACEGROUND

On September 9, 1986 you sent us a memorandum indicating that
Your office had recently recelved several inquiries regarding the
Telationship between the City Council and the City Manager. You
ig“ﬁd that there seemed to be a perception from the public that
we members of the City Council. and the City Manager's office

e not working together. in the manner prescribed by law.

in You cited as matﬁérs about thch you had received public
al)‘?Uiry and comment, certain incidents in the recent past such as
individual Councilperson calling publicly for the dismissal of
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. pjcular employees who work directly under the'City Manager's
par vigion; and an individual Councilperson negotiating directly
rivate sector parties concerning the contractual resolutiqn

o

g?? gelicate and environmentally sensitive project.

you pointed out the provisions of City Charter seotion 28
oviding that the Manager's duty i1s to supervisge the

%miniStratiQn of the City's affairs, calling our attention to

%e proadness of that charge. You alluded to the potential for

%nquion and serious consequences in the absence of definitive

¢ 1ines and you requested our views with respect to the issue.

quide
| ANALYSTS
Tt seems to us that the Charter of The City of San Diego is
pundantly cleax on the question of the respective roles of the
nembers of the City Councll, including the Mayor, and the. City
d we are pleased to furnish you with our analysis and

ganagex an : i

yiews on this subiject. As recently as June 23, 1986 we had
sccaslion to opine to the Deputy Mayor and Council with respect to
he role of the Council in its adoption of the annual budget and

fappropriation ordinance (Opinion No. 86~2) and this analysis will
incorporate and refer at times to that opinion for continuity,

(A copy of City Attorney Opinion No, 86-2 is attached as

Enclosure (1)),
' The City Council-City Charter Provisions

. The Charter of The City of San Diego contalns several
references concerning the appropriate role of the members of the

Lcﬁw Council. Section 11 of the Charter provides, in pertinent

ppart, that all legislative powers of the City shall be vested,

i subject to the terms of the Charter and of the State

g Constitution, in the Council. Section 12 states very c¢learly

| that the Council shall be composed of nine (%) Council members,

::hpluding the Mayor; that it shall be the legislative body of the

2 Cltyy that each of the members, including the Mayor, shall have

%th@ right to vote upon all questions before it and the duty to
 attend all Council meetings. Section 13 provides that all

{%ﬂﬁﬁﬂﬁggya action shall be by ordinance or as otherwlse provided
I 9 the State Constitution or State law.

%’d. A review of every provision and section of the Charter ,
= &Scloses not one provision that can be construed as authorizing
3ib0g role by the Council in any role other than as a laglslative
;;RFXI acting . in concert. For example, Section 15 providesg that a
5 mé?rity of: the members elected shall constitute a quorum to do S
QIMmbneSS and that the affirmative vote of a majority of the - oo
> rs elected is necessary for passage of any ordinance,

i reS
. “Solution, order or vote. . .

=
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ggaﬁiiy Manager-City Chartexr Provigions

py the same token, we submit to you that the Charxter of The ’

city of San Diego Lls abundantly clear as to the appropriate role

j °% the city Manager asg Lt pertains to the affairs of this City.

‘gection 27 provides that the City Manager shall be elected by the

VNS council and that he ghall be the chlef adminigtrative

" offlcer of the City, serving at the pleasure of the Council,
daction 28 states that the City Manager shall supervise the
ministration of the affairs of the City except as otherwise

- ad
:pecifically provided in this Charter.

Tt continues by providing that all other administrative
powers conferred by State law shall be exercised by the Manager
~nd nis designated representatives. Section Zg.requires the City
yanager to properly adminlster all the affairs™ of the City
placed in his charge and be responsible to the City Council for
the conduct of those affairs, As alluded to earlier in this
opinion, our views with respect to the nutual responsibilities of
ghe City Council and Manager with respect to budget preparation
' and approval and its relatlonship to the adminigtration 'of the
»  City 1s more fully set out in Enclosure (L), and we respectfully
# yefer you to it for further analysis in this regarxd,

flow we view the City Council-City Managexr
. Telatlionship on an ongoing hasis,

o Having indicated to you what the Charter says so explicitly

.+ on this subject, one could suggest that this opinion need not go

P further in exploring the question, but we recognize that Iin this

bi vibrant and growing community, with its environment of challenges

and change, problems and opportunities arise almost daily which

¢ tend to test the clear dichotomy which we believe that the
‘Charter describes. 8o we will spend a few moments examining the

appropriate legislative role as we view it, especially with

regard to the proper role, if any, in contract negotilatioh and

dispute mediation and resolution. '

T

AN

————

S

1
The Charter places certain other adminigtrative functions in
¢ the hands of the City Puxchasing Agent, (Section 35); the
i Personnel Director, (Sections 37 and 116); thé City Clerk,”
(Section: 38); the Auditor and Comptroller, (Section 39); the City
: Attorpey, (Section 40); Funds and Planning Commissions, (Section
i 41); the Treasurer, (Section 45); the Chief of Police, (Section
é 37} the'Fire Chief, (Section 58)7 the Civil Service Commission,
i ‘Section$ 41 and 115)7 “the Retirement:Board, (Section 144). -

R




L

H
H
kS
s
#
H
72
i
B

AR T

By

- jayor 0'Connox ~4- November 26, 1986

as we emphasized in Opinion No, 86-2 a City Charter is an
instrumem; of limitations on the exerclse of powers by the
: unioipallty and 1lts officers City of Grasg Valley v, Walkinshaw,
.T% cal.2d 595, 212 P,2d 849 (1949), 1In other words, it Is the -
- “overning rule under which thig City should and must conduct its
-gffairs. It has been analogized as a sort of municipal :

& nstitution by some writers and indeed it seems to us to fall

znto that category.

this being the case and the Charter being clear on the
exclusively legiglative role of the City Council, what does this
pell us? The leglslative power and role was very early in
california described as beilng the power to make, alter and repeal
laws, People v, Seymour, 16 Cal, 332 (1860). With reference to
our general law cities, the ftate legislature says only that the
jegislative body may pass ordinances not in conflict with the
constitutlon and laws of the State or the United States. (Title
4, divigion 3, chapter 3, section 37100, Californla Government

codel .

At this point one might ask, then, what possible connection

Ceould the legislative role have with the adminlstrative role in

contract negotiation? Let's look at that example for a moment.
on the administrative side (role of City Manager and his staff),
the terms and conditions of a contract are negotilated between the
parties with the Clty represented by the City Manager's
representative asdisted by the attorney. Thesge terms and
condltions are then memorialized in writing; the document is
executed by the other party and subsequently presented to the
City Council, {(possibly through a standing committee of the
Council) for the purpose of Legislative action, i.e., an
ordinance (or resolution) authorizing its execution by the Clty
Manager, At this time the terms and conditilons of the proposed
agreement are explained to the members of the Council

(Committee). If a member of the legislative body does not
believe the terms and conditions are appropriate under the.
clroumstances or in the begt interests of the City, he or she
will urge for a revision or defeat of the measure. Is this
Improper "negotiation"? OFf course not. It ls a true part of the
legislative process. If the councilmember can convince a o
hajority of the Council to the wisdom of his/her views,
Qﬁﬁgtion by the majority of the Councll to amend the terms can

® given or the proposed agreement rejected in its entirety.

. However, what if the legislator-Councilmember says, in
:tht,,bring that document and the other contracting party to me
cmiI‘ll restructure the terms and conditions to meet my
t?merns, etc., Is this improper? We think it is. This is not
=1& role of the legilslator.




B ayor ©

R T T

T

Al

R TS T OB

'Connor b November 26, 1986

.what Lf a councilmember decides that in order to avold what
she perceives to be an erroneous approach by the City Manager

iiw/his negotiations, that he/she should participate directly in

negotiations to avold this perceived error? We think this

b
" the , . ,
dlarly is improper and would constitute a violation of Section

cle
28 .

However, there have been rare occasions whetre members of the
city Councll did participate in the negotiating process. In 1980
¢ the request of the (then) City Manager, Ray Blair, two sitting
gempers of the City Council did particlpate in negotiating
gessiong with the City Manager, the City Attorney and their
graffs and representatives of the San Diego Padres, On that
occasion the participation was (i) requested by the Manager and
(ii) duly authorized by the City Council, The lengthy

'negotiations led to an amended agreement with the Padres which

regolved some quarrelsome isgues which had been unresolved for
some time (use of Director's Box, etc.) and fostered a new and
nore wholesome relationship with that organization. "Thus, this
sxtraordinary effort resulted in a benefit to the City, but it
should be noted that the legislator partlcipation was requested
py the Manager and duly authorized by the City Council. 1In 1970
similar requested and duly authorized participation by the (then)
Mayor, Frank Curran, eventually resulted in new gas and electric
franchises with San Dlego Gas and Electric Company. '

What about your other example, participation in mediation and
resolution of disputes? Again we belleve the appropriate and
correct legislative role Ls to participate by the collective
actlon of the City Council in agreeing with (or disagreeing with)
a City Mahager recommended resolution. However, again there have
been times when, at the request of the Clty Manager and the
concurrence of a majority of the City Council, the participation
in the mediation and settlement of a dispute has occurred, Most
recently the City Council authorized (then) Mayor Roger Hedgecock
and Councilmember Bill Cleator to participate in the attempts to
settle long-pending litigation with San Diego Gas and Blectric
Company regarding the status of a parcel of company~ owned
Property in Sorrento Valley. We think it is fair to say that

their roles (especially that of Mr., Cleator) were significant in

arriving at an equitable solution to that thorny issue, Thus,
again, there was a departure from the tradltional legislative
fole which resulted in a major bensfit to this Clty.and its .
¢citizens. How do we gainsay that? But agaln, there was a direct
Fequest by the Manager and the City Attorney and concurrence by

the City Council.

: ?hese rare exceptlons are clted to reflect the need for some
lexibility in these areas, But they are definitely exceptions
© the rule and should remain so. B T
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From time to time, the view is expressed that the Charter,
paving been adopted substantially in its present form 55 years
2g01 is seriously out of date, particularly with respect to the
sbrlct separation of administrative and legislative powers it ;
IMpOBES . Pax?icularly i? is argued that Councilmembers must act
ip areas traditionally viewed ag administrative because thelr
gailure to do 80 gsomehow rendersg City government less "respon-
glve" to its citizens. In other words, critics urge that

. councilmenbers must be active in the operational affairs of the
ety particularly as those affairs impact their respective

- gistricts, serving as the point of contact for private citizens
seeking municipal action and directing administrative services

. 4hen necessary to obtain the desired action.

The legislative adminigtration the critics suggest looks
suspiciously like the form of municipal government which prevails’
in large American eastern clties where administrative decisions
are typically made for political reasons, rather than as matters
of sound management, While sound management and political
notivation may often coincide, such a system operates most
favorably in behalf of political supporters of legislators and
most disfavorably both to opponents and to the large sagment of
the public which, for lack of power, is neutralized by such a t
system. ' :

The framers of the 1931 Charter were well aware of thie
argument. Agreeing with the best thinkers in the discipline of
public administration at the time, they rejected a form of
government in which the legislative body controlled _
administrative activity, choosing instead the popular and ’ !
ggﬁcient gouncil-manager form enjoyed by San Diego for the past !
years.

Despite occasional charges of managerial aloofness and lack
of popular response, the Clty has been served well by competent
professional administration and a legisglative body strictly ' ' i
limlted to a legislative role, The people of San Diego v %
apparently agree, since every time amendments have been proposed |
to alter the Council-Manager relationship significantly, they ;
have been soundly rejected by the voters, most recently in the i
mﬂqr changes proposed in 1973 by the Charter Review Commission
chaired by (now) Justice Edward T. Butler.

b Admittedly, over: the past 13 years, the demarcation line. . . .. _.
ttween administrative and legislative functions has become
*“m?easingly blurred. A more aggressive legislative body pitted
;“mlnSt a lesg agsertive administrative authority has resulted in
as Jradual usurpation by the former of some -of the dutles of the-
rftﬁer. The administrative/legislative distinctlon raises

Atural confrontations on two levels, legal and political,
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ghould the City Manager, as chief administrative offlcer of the

challenge thisg usurpation as a matter of law, there is
jttle doubt, in our wview, who would win the legal ‘
sonfrontation. But there is also little doubt who would win the
political<confrontation which would follow. ¥For this reason and
¢ thig particular time, we think your inguiry and our
Opportunity to respond in thisg veln is well-timed. We trust our
response here will be carefully considered by the Mayor and
council and acted upon .accordingly.

CONCLUSION

In conclusion, then, we are of the view that there 1s no role
for individual councilmembers in the adminlstrative affairs of
ehis Clty. The frameérs of our Charter intended a clear
distinction between the necessarily political legislative arm of
city government and the administrative arm. Absent a Charter
amendment, we strongly advise that the distinction be strictly

chbaerved, .

Respectfully submitted,

T
Attorney

CMF:98:012 (%x043)
Enclosure (Opn. No, 86-2)
LO-86~7 .
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§ SUBJECT: Authority of City Council in Administrative Matters

REQUESTED BY: Deputy Mayor and Council

pREPARED BY: C. M, Fitzpatrick, Asglstant Cilty Attorney and Jack
Katz, Chief Deputy . s

QUESTION PRESENTED

[
v

May the City Council adopt an annual appropriation ordinance
¥ which mandates a particular number of personnel to be utilized
¥ for any particular program under any and all circumstances and
t precludes the use of those personnel for any other purpose?

CONCLUSION

No. The City Council may not adopt an annual appropriation
ordinance which mandates a particular number of personnel to be
utlilized for any particular program under any and all circum~
stances and precludes the use of those personnel for any other
purpose because sguch mandate would violate the Clty Manager's
administrative authority under the City Charter.

BACKGROUND

On June 2, 1986, the Council Committee of the Whole conducted
a raview of the Police Department's proposed budget for fiscal
year 1987, During that hearing, an lssue arose concerning the
appropriate role and authority of the City Council as it may
telate to the specific allocation and utilization of City person-
nel, fThus, we view the lssue as whether the City Council may
adopt an annual appropriation ordinance which specifically man-
dates the usge of a particular number of people to a particular
Program, At the time we orally expressed our reservationsg about
the'leqal propriety of such-an action, You -asked us to express
Ur views in writing. Our reservationsg remain as indicated
- @bove, Our rationale follows.
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guﬂ;Qf San Diego - Authority for lLegal Existence
the Clty of San Diego is a municipal corporation organized

- and established pursudant to the then-existing article XI, section
of the Constitution of the State of California. The organic

gtatutory authority for the City is set forth in ltes Charter,

wapproved by the voters on April 7, 1931, and thereafter approved
ySenate Concurrent Resolution No, 34, dated Apyil 15, 1931 and-

! flled with the Becretary of State on April 24, 1931, The City is
gtill governed by that 1931 Charter, albeit amended on many occa-

charter — Historical Perspective and Development :

Téource: Report of the Citizens Chartex Review Committee, August
1962 (herein referred to as "Chernoff report"); City

Manager Government in 8an Diego; Public Adminigtration

Service 1939]

A close examination of the hist&ry of applicéble sections of
the City Charter 18 necegsary in our analysis of the question

presented.

San Diego was granted its Ffirst Charter by the California
legislature in 1850. It lasted only two years and was revoked by
the Legislature, San Diego then reverted to a "town" form of
government, with a three-member Board of Trustees in charge, that
nmber increasing to five by 1872, 1In 1872, conditions once
again appeared favorable for "cityhood®™ and a Charter wasg
provided by special act of the Legislature to provide a basls for
local government., This municipal authority existed for seventeen

yaars,

In 1889, the City drafted and adopted a freeholders charter,
pursuant to provisions of the Callfornia Constitution, which
Provided the framework for municipal govermmeint until adoption of
the existing -(1931) Charter. The 1889 enactment provided for a
bicameral Council elected by wards. In 1905, the Charter was’
aﬁngd to provide for a unicameral Council, again elected by

ds,

. During this period of time, there grew in popularity across
fhe*naticn’the*qoncept'bf'a““commmssion" plan for local govern=-
@ﬁ“t" San Diego was so enthuged with that -concept that ilts 1889
;wiirter was amended in 1909 to accommodate the commissgion plan,
o h five -gommissioners elected at large.  The operation of gov=
. hnment under that scheme shortly fell from favor and, In 1915,
‘ma Charter was once again amended to provide for what was
4f8ely referred to as a "Mayor-Council" form of government.

8t form of government in San Diego existed from 1915 to 1931,

l
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Five Councilmen and a Mayor were elected at large and the Mayor
qas president of the Council but had no vote. The Mayor had veto
poWer and was designated as the Chief Executive Officer.

though the Mavor's office was designed to be a "strong Mayor"
eration, his power over administration was extremely :
restricted. The Councll, through its designated powers, was able
ro effectively take from the Mayor most of the administrative
Operations. The Charter called the Mayor the Chief Executive and
ave him the responsibility of supervising the departments, yet
it did not give him enough authority to do so effectively.

.. The operation of the City and frequent internal power strug-
gles convinced the Mayor and Council that a new Charter was
needed. More important, the community was very much in favor of
immediate action. A complete narration of the troublesg and prob-
lems that beset City government and the Clty in geneyxal in those
days may be found in the "City Manager Government‘in San Diego"
written by Stone, Price and Stone and publisghed by the Public
administration Service, 1939, cited above as source material.

A fifteen-member Board of Freeholders was elected in 1929 and
it drafted a brand new Charter, Thils new Charter proposal encom-
passed the concept of a "City Manager" in a "Council- Manager"
form of government, History tells us that various vested inter-
egt factions that produced most of the dissatisfaction with the
status quo prior to 1929 banded together to defeat the 1229
Charter proposal because of its radical new concepts and dilution
of their authority.

The dissatigfaction of and with San Diego government did not
diminish, The internal power struggles and bickering continued,
The groups that opposed the 1929 proposal came forward to offer
support in drafting another new Charter. Thereafter, a new Board
of Freeholders was elected and it drafted a Charter with signifi-
cant changes as a compromise measure to the 1929 document. The
Mayor was to be elected separately and be a member of the
Council, The City Attorney was to be elected separately, as
well, The "Council-Manager" form of government was retailned and
reinforced, With the various other modifications as proposed,
the 1931 Charter was overwhelmingly approved by the voters.

Refdérred to as the City Manageér Charter, it was the result of
four years of effort, The following observations provided an
insight into the legislative history as contemporaneously per-
celved: ' ' ’

- The City adopted the Chaxter of 1931 by a
~ yvote of more than four-to one, with no groups
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or sections of importance holding out against
it. ... The mistakes made in the former pro~
posal have been corrected, said the [San
Diego]l Union, and the new Charter "offers the
City a oclear-cut manager form of government, a
falr system of representation, and a unified
scheme of things. [Emphasis added.]

;nmant in. San Diego, supra at

city Managear Gove
. 26

The City Manager was given full adminig=-
trative authority to manage the departments,
subject to the control of the Civil Servige
Commission over the appointment and removal of
employees except the heads of departments. ...

[Emphasis added,]

Id., at p. 26,

History tells wus that the first few years of the City Manager

form of government in San Dlego were somewhat unsteady due to the
residual influence of the preexisting vested interests and the
Recognizing the

general overall state of the naktlon's sconomy. :
need to get on with the business of effective government, a group

of ¢ivic leaders organilized the Clvie Affairs Conference and,
through community persuasion and political advogacy, breathed new
life into the City Manager concept of operation, By 1935, the-
governmental climate in San Diego was such as to permit the Cilty
Manager to effectively perform as the Chief Executive and Admin-

Astrative Officer, with the attendant powers and dutles called
torth in the 1931 Charter. :

A 1953 revision to the Charter removed a number of Charter
inposed administrative constraints upon the Manager with respect
to certain operating divisions and in effect gave him plenary
Administrative authority over those divisions and thedir strua-

.

ture,

o In 1961, the City Council caused the formatlon of a Cltizens
:mfrter Raview Committee for purposes of studying the Clty
Carter, Thisg committee {(commonly referred to as the "Chernoff
Ommdttea"'for its chairman, Howard Chernoff) spent approximately
Iym vear in hearings and review of our Charter, Its report in
"gust 1962 commenced its recommendations with the following:

q

S — ' - 000164
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1. Retain the Council-Manager form of government,

Implementing that recommendation, the Charter Review Commi€~
ee Proposed among other things, several Charter changes which
celate tO the issue at hand, They proposed:

(a) That the Cilty Manager no longer be referred to
ag "Chief Executive and Adminlstrative
Officer” of the City, but as Chief Administra-
tive ?fficer. (Voter approval in September
1963, :

(b} That the City Manager no longer be directed in
detail as to the form of his proposed budget,
but simply be required to furnish necessary
detalled information . (Voter approval in

- November 1962.)

¢

(¢) That the City Council would no longer be
restricted to a reduction or elimination of
items in the City Manager's proposed budget,
but could reduce, eliminate or ilncrease any
item in its adoption of the annual appropria=
tion ordinance. (Voter approval in November

1962,)

{d) That the Chief of Police and Fire Chief,
acting under the Clty Manager, would have all
power and authority necessary for the opera-
tion and control of their respective depart-
ments, including the direct right and
authority with respect to all personnel mat-
tersg, (Voter approval in September 1963.)

In November 1973, another substantive Charter proposal was
presented to the voters as a proposed amendment to the form of
government in San Dilego. That proposal was so drawn as to sig-
nificantly strengthen the office of Mayor and effectively change
the form of government to strong Mayor-Council. It would have
authorized the Council to appoint a Legislative Analyst to inde-
Pendently. scrutinize the Manager's budget proposals and, in
&ffect, dilute most of the Manager's administrative powers.
PrOPOSitiqn B was defeated by the voters by a 62% to 38% margin.
One_¢can only infer that the citizens of San-Diego-in 1973 were
Not ready to change theilr City Manager form of government.

Q%QKSB
5




06016BE
66

°% council -6~ - June 23, 1986
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with this historical background, we will now examine the
p {cable sections of tha 1931 Charter, as amended, to analyze
giiaddreas the 1lssue presented,

city Council

the City Councils .

* Tg the legislative body of the City, vested with
all legislative powers subject to the terms of the
Charter., [Chnarter section 1l]. It ig solely and exclu~
sively empowered to enact all ordinances and resolutions
[Charter sections 15, 16 and 17] and shall determine its
own rules and order of business [Charter sectlon 14].

* Bmlects the City Manager and the City Manager
serves at the pleasure of the Council, {Charter section
27,1 No Councilmember may, however, interfere with the
adminigtrative service which is vested with the Manager.
[Charter section 22.] -

* Tg golely responsible for enacting an appropria-
tion ordinance to provide the necessary funds for the
operation of the City [Charter section 71] and has the
power to fix the salaries of those specified officers
under lts jurisdiction [Charter section 70].

Numercus other powers of a legislative nature are veasted by
the Charter in the -City Council, generally relating to funding : \
afd imposition of taxes; however, the recitation of those powers
are not germane to this analysis,

City Manager

The Clty Manager is the chief administrative officer of The
Clty of San Diego [Charter section 27] and shall be responsible
to the Council for the proper administration of all affairs of
the Council placed in his {or her] charge., [Charter ssection 28],
He [or she] is empowered to supervise the administration of the
affairs of the City, keep the Council advised of the financial
condition and future needs of the City, prepare and submit the
. annual budget estimate and, excépt as otherwise provided In the
Charter, exercise all other administrative powers conferred by
the laws of the State upon any municipal officlal. The Managex
1s also designated as the Chief Budget Officer of the City and is
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gible for planning activities of the City and adjusting

apOn
es? ativitles to the finances available, [Charter section 28],

ach @
Addressing one specific Charter-granted power of the Manager
is part of the underlylng question at lasue, i.e., the
ity of the Manager [or Department head] to transfer indi-
juals, section 28 of the Charter provides: :

In order to expedlte the work of any
department or to adequately administer an
increase in the duties which may devolve on
any Department or to cope with periodic or
geasonal changes, the Manager, subject to
Civil Service regulations is empowered to
transfer emplovess temporarily from one
Department to perform similar duties in ,
another Department. Likewisde each Department
head shall have power to transfer employeces
from one pPivision to another within his

Department. [Emphasis added.]

Charter gection 28.

annual Appropriation Ordinance

In addition to its other legislative responsibilities in a
home rule c¢ity, the process assocliated with and the enactment of
‘an annual appropriation ordinance to finance the operation of the
City is probably the most important duty of the City Council,
Granted, the Charter provides for an automatic reappropriation
for the new fiscal year, at the same level as the prior year, i€
the Council -falls to act [see Charter section 7lal, Despite that
'plugging the gap" provigo, the approval of the annual budget by
aacting annual appropriations oxdinance is one of the primary
actions vested with Council.

. The Manager is directed to prepare and submit to Council a
Propoged budget for the ensulng year [Charter sectlon 69] and

Ypon reveipt of the Manager's estimate, the Council is required
#oprepara an appropriation ordinance using such estimate as a
%sisL The form, arrangement and_ itemization of the appropria-
‘ton ordinance shall be determined and prescribed by the Auditor
%@ Comptroller and City Attorney. [See Charter sectilon 71].
"09 Council may reduce or eliminate any item, increase any amount
' m?add any new. item for personal services, contractual -services,
terials, supplies and equipment for any Department. Id.
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the annual budget documents [as oppoged to the annual appro-
ation ordinance] have been so arranged as to show the detall
A P?agtivities which are authorized as a sum total in the appro=
i Oiation ordinance, This methodology of display ils commonly
: Pﬂjed a program budget, The programs [ag approved by Council]
ﬁpresent the purpose and intent of the allocation of dollars and
%ople. It is a projected blueprint of operation of the City for
torthooming year, It ls the financial and logistical vehicle

3§cn the City Manager uses to administer the affairs of the

ciry
peconciliation of Charter Provisions and Summary
s : ) ’

i

The preceding discussion was provided to identify seemingly
competing Charter provisions and responsibilities, The historl-
‘sal perspective ls intended to reveal what the legal structure of
overnment in San Diego really is (as opposed to the informal
prOCess which has gradually evolved) and to illuminate the
respective powers of the City Council (as a policymaking body)
"and the City Manager {as the Chief Administrator).

We confine our analysis and any conclusion drawn therefrom
narrowly to the issue of the Council's authority to direct the
City Manager in respect to allocation and placement of personnel
and the specificity of any adopted appropriation ordinance. -

To begln with, we observe that several important sections of
the Charter would seem to be at odds with each other., Thosge
sactiong have been referred to in the above discussion. The
resolution, therefore, drawe heavily upon historical perspectives
which reveal the intent of the framers of the existing Charter
and the voters thereon, and the changes (and attempted changes)
since 1931. '

The City Council is the legislative body of The City of 8an
Diego, endowed with all powers necessary, subject to the terms of
the Charter, to perform as such. California case law L8 clear
that & City Charter is construed ag an instrument of limitation
on the exercise of powers by the municipality and its officers.
City of Grass Valley v. Walkinshaw, 34 Cal.2d 595, 212 P.2d 849
{1948, The CLty of Ban Diego is a Council-Manager. form of gov=-
Srmment providing therein.a separation of powers; that is,
Colineil as the policymaking body and the Manager as the Chief
Adninistrator. The City Manager is hired by the City Council and
Serves at its pleasure, In connection therewith, the Council
also gvaluates the performance of the City Manager, '
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rhe Clty Manager is required to prepare and submit to the
Cuncil' at a specified time in May, a budget proposal for the
gpenses of conducting the affairs of the City for the ensuing
eear. The City Council is empowered to enact an appropriation
%ﬁinance for such purposes and may reduce or eliminate any iltem,
jperease any amount or add any new iLtem for personal serxvices
Cmmractual services, materials, supplies and equipment for any

The format of the budget document reflects programsg and pro-
getg which Council, in ite legislative discretion, determines to
he & checklist of projected governmental operation in San Diego
for the ensulng year., It is designed with a lowest common denom=
jnator specificity. Thoge specific programs and projects identi~
gying positions and dollars, are parts of the whole which is
adopted in generalized sums total in the annual appropriation
ordinance. '

t

The question then arises -- Can the Council, in effect,
direct that thaere be no reassignment of personnel for which an

" appropriation has been made during a fiscal year to accommodate a

neced as determined by the City Manager as Chief Administrative
officer without first coming before Council? We believe not.

That would be in contravention of Charter section 28, We do not
mean to imply that the Manager ls prohiblted from informing the
Council of any movements of concern but rather we conclude he is
not required by the Charter to obtain the City Council's specific
consent or to inform them if he chooses not to inform them.

The City Manager is empowered as Chief Administrator, during

any fiscal year, to transfer employees temporarily from one
department to another to perform similar duties, Similarly,
Department heads may transfer people between divisions within
thelr department, The Charter is quite clear in this regard and
it would be our opinion, based upon everything discussed
hereinabove, that such provision exists to enable the Manager
(and. Department heads] to address situations that arise during
the year which need administrative actilon and attention, and that
the Manager is not required to advise Council prior to any such
temporary personnel reassignment, Impliclt in Council's discus-
slon giving rise to- this matter was the suggestion that the

. Council wanted prior notification - (of any personnel move) in

order to spend time evaluating it -- which leads to the further
ference.that the Council might abandon its policy role and .
Unect itself into the administrative affairs of the City.

Council will aisd recall that during thé discussgion on the
Matter on June 2, 1986, the City Attorney stated that any
Permanent" transfer between departments would amount to an

000169
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| 'propriation ordinance change and would require Council action
I % do 80. It follows, a fortiori, that Council would be informed
%ior to any such action and accorded the opportunity to evaluate

f %ﬁ act upon it.

SUMMARY -

The 1931 Charter establishes a Council~Manager form of munic-
L jpal government, The City Manager, as Chief Administrative
b officer of the City, is budget officer, as well, The budget is
A prepared by the Manager for approval by the Council, The Council
ay increase, reduce or eliminate any budget item amount. Once
. ihe budget and appropriation ordinance have been adopted, the
‘Manager may transfer employees between departments temporarily,
a6 may department heads between divisions within thelr respective
departments, Notification of the Council of such temporary
rransfer 1g not required. Any permanent transfer, however, would
amount to an appropriation ordinance change and would require

Council action,

Respectfully submitted,

JOHN W, WITT, City Attorney

‘C. ? s
Agsilstant Clity Attorney

and

vt / '
L W%ﬁiﬁ?i;ﬁ“ﬁx\
Ry oofEte a .
(:;Zi; Katz, Chief/Deputy
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AéPROVED: -

JORN W. WLTT ,
City Attorney o

97 .
LI




