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REPORT TO RULES COMMITTEE

PROPOSED CHANGES TO COUNCIL POLICY 200-12 

REGARDING SIDEWALK

MAINTENANCE POLICY

INTRODUCTION

Under state law

, every property owner is respon

sible for

 maintaining and repairing the

portion of the public s

idewalk fronting his or her pr

operty. Streets and Highway Code section

5810; City Att'y MOL No. 2011-1 (J

an. 28,2011)

 (attached)

. Years ago,

 however, the City

shifted much of that resp

onsibility onto itself through

 Council Polic

y 200-

12. Id.

At the October 4, 2017

, Rules Committee meeting, Councilmember Alvarez will propo

se

modification of Council Policy 200-12 (Council Policy) reg

arding the City's maintenance of

sidewalks. Councilmember Alvarez's pro

posal would have the City assume even greater

responsibi

lity for maintenanc

e and would impose a sta

ndard requiri

ng the City to repl

ace uns

afe

sections of sidewalk within 90 days ofbeing

 reported. This rep

ort will provide a brief

 history

 on

the matter of sidewalk maintenánce an

d outline the p

otential risk

 and liability issues from the

proposed changes.

DISCUSSION

There are tw

o proposed changes 

to the Council Policy

. The first

 is to have

 the City

assume maintena

nce resp

onsibilit

y general

ly, unle

ss the unsafe 

conditio

n is caus

ed by the

adjacent owner or a third party. The secon

d change requires

 the City to repair th

ose sidewalk

conditions d

etermined to be unsafe within 90 days ofb

eing reported. Currently,

 the City's

expedited response

 consists 

of temporary repairs o

r similar interim

 protective

 measures to

address the im

mediate hazard

 and follows up with permanent repa

irs for those 

sidewalks that fal

l

within the cu

rrent Council P

olicy.

The 90-day repair timeframe willlikely expose

 the City to liabili

ty. The ti

meframe is

stated without regard to budgetary

 constraints or 

other logistica

l limitations, suc

h as compliance

with contractin

g laws and requirem

ents, and f

actors taken into acco

unt when prioritiz

ing repair

s.

Plaintiffs 

will point to

 the failu

re to adhe

re to the 90-day timeframe and argue

 the City vio

lated

its own clear directive. Additionally, the 90-day timeframe could increase the City's exposure
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beca

use t

he s

hift o

f mainte

nance

 resp

onsib

ility to th

e City gen

eral

ly will make 

the ti

mefra

me

eve

n more 

diff

icul

t to 

meet

. 

This c

hall

enge 

of how to a

ddre

ss th

e ne

ed for

 sid

ewalk maint

enanc

e is 

not 

uniqu

e to

 our

City. In resp

ons

e to d

eclin

ing rev

enue

s, in

creas

ed bac

klog

s of

 def

erre

d main

tenan

ce

 pro

jec

ts,

and the pot

entia

l liab

ility

 for

 dan

gero

us co

nditi

on suit

s, oth

er C

alifo

rnia

 citie

s ha

ve c

onsid

ered

new loca

l law

s tha

t would 

emphas

ize t

he resp

onsibi

lity of priv

ate p

rope

rty owners

 to m

ainta

in

and rep

air si

dewalks. See

 City Att'y

 MOL No. 201

1-1; I

BA Repor

t No. 15-

13 (April

 15, 2

015)

(attac

hed). Similarly

, prev

ious

 San Diego 

City Council

 disc

ussion

s expl

ored th

e ide

a of sh

ifting

great

er res

ponsi

bility upo

n the ad

jacen

t prop

erty owners, 

rather

 than

 onto

 the City.

In pursu

ing an

y prop

osed 

chan

ges to

 the C

ounc

il Po

licy,

 the 

Committee

 must co

nsid

er

the fu

ll pot

entia

l fisca

l and oper

ation

al im

pacts

 upon

 the C

ity. Rules 

of Council 6

.5.

3 pr

ovides,

"[blefor

e act

ing on any matter

 eithe

r ori

gina

ted by the sta

nding

 com

mittee

 or re

ferre

d to

 it, t

he

stand

ing com

mittee 

shall,

 thro

ugh its co

nsult

ant, m

ake in

quiry of the M

ayor 

or app

ropri

ate

depa

rtment t

o det

ermine 

the f

iscal

 and op

eratio

nal im

pact 

of the 

propo

sal .

... "

 

The potentia

l fiscal

impact 

is no

t lim

ited to t

he C

ity's 

oper

ating bud

get 

for pe

rform

ing m

ainte

nanc

e work, bu

t w

ould

inclu

de th

e impact

 on the gen

eral

 liabil

ity fund

 due 

to in

creas

ed liabili

ty. Thi

s req

uirem

ent

 must

be ac

hieve

d befo

re the

 item

, if succe

ssful

 at com

mittee,

 proce

eds to

 the fu

ll Counci

l. We su

ggest

consu

lting both

 Finan

cial M

anage

ment a

nd the 

Inde

pend

ent B

udge

t Analy

st for 

assist

ance.

CONCLUSION

The

 prop

osed

 modific

ation

s to 

curren

t Counc

il Po

licy

 will li

kely

 increa

se the C

ity'

s

expo

sure t

o liab

ility. We sug

gest

 furth

er fin

ancia

l and

 legal

 anal

ysis 

before

 adop

ting the

propo

sed poli

cy chang

es. We are

 avail

able t

o assis

t as n

eeded

.

MARA W. ELLIOTT, CITY ATTORNEY

: 

emy

Deputy ity Attóíey

JAJ:cw

RC-2017-4

Doc. No. 1594219

Attachm

ents

 he Office r

aised a sim

ilar con

cern r

egard

ing th

e poten

tial of legal e

xpo

sure pose

d by ambitious 

timeframes in

2013 when the Council w

as consid

ering w

hether to

 undert

ake a sid

ewalk condition assessm

ent surve

y. This Office

advise

d coord

inating 

the sched

ule of

 the co

ndition

 assessm

ent sur

vey with the ability

 to make an

y necess

ary

prote

ctive m

easur

es (e.

g. repa

irs, sa

fegua

rds, an

d warnings) 

becau

se if th

e insp

ectors

 got to

o far a

head of in

terim

repair

s, it co

uld inc

rease 

the po

tentia

l for li

ability. City Att'y MOL No. 201

3-16 (A

ug. 2

9, 2013).
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CITY ATTORNEY

MEMORANDUM OF LAW

DATE:

 

August 29, 2013

TO:

 

Honorable Mayor and City Council

FROM:

 

City Attorney

SUBJECT: 

Assessing the Condition of Sidewalks

INTRODUCTION

During City Council hearings

 on the Fiscal Year 2014 budget, there 

was significant

discussion about funding an

 assessment of the condition of sidewalks in the City. A

comprehensive condition assessment of sidewalks has not been done in years. The City Council

added $1 million to the Fiscal Year 2014 budget to f

und a sidew

alk condition and needs

assessment, which the Mayor approved. San Diego Resolution R-308247 (Jun. 19,2013).

Because a con

dition assessment will document sidewalk defects, the 

question has been raised

whether this will increase the City's exposure 

to liability for injuries that o

ccur on sidewalks.

There was also some discussion during the budget

 hearings about

 the City's policy

 of

repairing side

walks even though many such repairs are 

the respons

ibility of the adja

cent property

owners under state law. In 2011, this Office issued a Memorandum of Law (attached) explaining

how the City could amend the Municipal Code to provide an incentive for prop

erty owners to

repair sidewalks consistent with state law. We have been asked whether California

 Assembly

Bill 22 (AB 22), recently introduced in the State Legislature, impacts the conclus

ion of our 

2011

Memorandum of Law.

QUESTION PRESENTED

1. Will conducting a condition assessment of sidewalks increase the City's exposure to

liability for injuries that occur on sidewalks?

2. Does AB 22 prevent the City from amending Council Policy

 200-12 or the Municipal

Code regarding responsibilities for maintaining and repairing sidewalks?
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SHORT ANSWERS

1. No, provided the City promptly repairs any dangerous sidewalk conditions it

discovers du

ring the condition assessment. The City cannot avoi

d liability by not inspec

ting

sidewalks because the City could be liable for injur

ies whether or not th

e City has actual

knowledge of a dangerous sidewalk defect.

2. In its current form, AB 22 does not

 impact the City's ability to amend Council

Policy 200-12 or the M

unicipal Code as discussed in our 2011 Memorandum of Law.

ANALYSIS

I. THE CITY CANNOT INSULATE ITSELF FROM LIABILITY BY NOT

INSPECTING ITS SIDEWALKS.

Generally, a public entity is liable for inju

ry proximately caused by a dangerous 

condition

of its property if the dangerous condition was created by its employee, or if the public entit

y had

actual or construct

ive notice of the dangerous c

ondition with sufficient time to have pro

tected

against it prior to w

hen the injury occurred. Cal. Gov't Code § 835. As we explained in our 2011

Memorandum of Law, the City could be liable for inj

uries even if a dangerous side

walk

condition was caused by an adjacent property owner's failure to maintain or repair the

 sidewalk

as required by state law. City Att'y MOL No. 2011-0

1 (Jan. 28,2011).

 "A municipality must

exercise vigilance

 in keeping its streets safe and

 is bound to make reasonable

 inspections to that

end." 

Peters v. City and County of San Francisco, 41 Cal. lú

 

419,427 (1953) (citations omitted).

Therefore, the City does not have to hav

e actual knowledge of a dangerous condition

 to be liable.

Constructive notice is eno

ugh. Cal. Gov't Code § 835(b).

A public entity had constructive notice of

 a dangerous condition within the

meaning of subdivision

 (b) of Section 835 on

ly if the plaintiff establishe

s that

the condition had existed for such a period of time and was of such an obvious

nature that the public entity, in the

 

exercise Of due care,

 should have discovered

the condition and its dangerous character.

Cal. Gov't Code § 835.2(b

) (emphasis added).

The exercise of due care includes consideration of:

(1) Whether the existence of the condition and its dangerous character would

have been discovered by an inspection system that was reasonably adequate

(considering the practicab

ility and cost of inspection weighed against the

likelihood and magnitude of the potential danger

 to which failure to inspect

would give rise)

 to inform the public ent

ity whether the pr

operty was safe

for the use or u

ses for which the public entity

 used or intended others to use

the public property

 and for uses that t

he public entity

 actually knew others

were making of the public pr

operty or adjac

ent property.
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(2) Whether the publ

ic entity maintained and operated such an inspection

system with due care and did not discover the condit

ion.

Cal. Gov't § 835.2(b)(1)-(2).

Many years ago in Fackreü v. Ci ofSan Diego, 26 Cal. 2d 196 (1945)

, the Cali

fornia

Supreme Court criticized

 the City for not ins

pecting unimproved sidew

alks. At the time of the

injury, West Palm Street was a graded dirt road with a dirt 

sidewalk that had recently

 been

opened for public u

se. The plaintiff

 fell through the sidew

alk and into a hole cre

ated by

subsurface erosion from recent rains. The City's acknowledged policy at the time was to

only inspect and repair unimproved sidewalks in response to 

complaints from the public. The

Supreme Court respon

ded:

We do not think that a city should escape liability for damages caused

by hidden defects in its sidewalks where it makes no in

spections of such

sidewalks and

 does not

 repair t

hem ....

 

It is to be remembered in this regard

that the city, alt

hough expecting erosion

, made no effort

 to inspect, 

maintain,

or repair its "unimproved" sidewalks except as da

ngerous conditions were

reported

 to it by members of

 the publ

ic.

Fackrell, 26 Cal. 2d at 207. The Supreme Court's decision applies to both improved sidewalks

and unimproved sidew

alks open to the p

ublic. Id. at 208.

For purposes of constructive no

tice, state law assumes the City has a sidewalk inspection

program iii place, whether or not the City actually inspects its sidewalks. In other words, if the

City would have found

 the dangerou

s sidewalk condition with a reasonabl

e inspection program

in place, not having

 an inspection program will not insulat

e the City from liability.

II. A SIDEWALK CONDITION ASSESSMENT SHOULD BE COORDINATED

WITH INTERIM PROTECTIVE MEASURES OR PERMANENT REPAIRS.

If the City initiates a condition assessment of its sidewalks, it will acquire actual know

ledge

of potentially dangerous condit

ions as they are discovered. Once the City has notice of a dangerous

condition, it is obligated

 to make the condition safe within a reasonable per

iod of time. Cal. Gov't

Code § 835(b); P

eters, 41 Cal. 2d at 428. The leng

th of time the City has to remedy the condition

depends on the particular fac

ts of e.ach case, but it coul

d be as short as four

 to five days. See Fise

v. Ciy ofLos Angeles, 9 Cal. App. 21364,366 (1935). We assume that neither th

e City nor

adjacent property owners have the resour

ces necessary to immediately make permanent repairs

to all the potentially dangerous sidewalk conditions that may be discovered.

We therefore recommend that temporary or interim protective measures be coordinated

with a condition assessment or inspection program to mitigate the City's poten

tial liability.

Protective measures include repairs, safeguards,

 and warnings. Cal. Gov't Code § 830(b).

Conducting a sidew

alk condition assessment in phases, for ex

ample, may provide enoug

h time

for City forces or contractor

s to follow behind and install temporary asphalt patches

. If the

inspectors get too

 far ahead of interim repairs, it could i

ncrease the poten

tial for liabil

ity.
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We defer to City staff s judgment and availab

le resources to d

etermine a thresho

ld for

how significant a sidewalk defect must be to warrant interim repairs or warnings. We suggest at

a minimum, a difference

 in elevation of 4-inch or more receive

s attention because 

anything less

might be considered trivial as a matter of law.

 

Fielder v. City of Glendale, 71 Cal. Åpp. 3d

 

7

1

9

,

725 (1977). The size of the defect is not th

e only consideration, however, and smaller defects

could be considered

 dangerous due to circ

umstances such

 as the shape 

of the defect and

 whether

the defect was concealed by debris, grease, water, or darkness. Caloroso v, Hathaway, 122 Cal.

App. 4th 922,927 (2004);

 

Dolquist v. City of Bellflower, 196 Cal. App.

 

3d 261, 267-68 (1987)

(a steel rebar protrudi

ng 14-inch above the concrete 

was not consider

ed trivial as a matter of

 law).

Obviously, the more defects that can

 be addressed, the 

less likely the City will face liability.

III.

 

AB 22 DOES NOT IMPACT THE CITY'S ABILITY TO CHANGE ITS

SIDEWALK MAINTENANCE POLICY.

Introduced on December 3, 2012, AB 22 would add new section 5611.5 to 

the Californi

a

Streets and Highways Code prohibiting charter cities

 like San Diego from repeating o

rdinances

that require them to repair tree

-damaged sidewalks without voter app

roval:

5611.5. (a) If a city, county, 

or city and county has an ordinance in

 operation

that requires thè city, county, or c

ity and county to repair or reconstruc

t

streets, sidewalks, or driveways that have been damaged as a result of tree

growth, then the city, county, 

or city and county shall not repea

l the ordinance

except with the concurrence of the local electorate by majority vote.

(b) The Legislatur

e finds and declares that th

is section consti

tutes a matter of

statewide concern, and shall apply to charter cities and charter counties. The

provisions of this section shall superc

ede [sic] any inconsistent pr

ovisions in

the charter of any city, county, or city and county.

Cal. Assembly Bill 22 (2013-2014 Reg. Sess.). AB 22 is similar to a bill held in committee

during the prior legi

slative session, which would have also prohibited local agencie

s from

collecting the cost of sidewalk repairs from property owners. Cal. Assembly Bill 2231 (2011-

2012 Reg. Sess.).

In its current form, AB 22 applies spe

cifically to ordinanc

es that require cities and

counties to repair tree

-damaged sidewalks. The City does not have 

such an ordinance. The City's

sidewalk maintenance policy is expressed in Council Policy 200-12, which was passed by

resolution. San Diego Resolution It--212590 (Feb. 6,1975).

Ordinances and resolutions are different. The City Council acts either by ordinance or

resolution. San Diego Charter § 270(c). Ordinances are adopted with the legal formality of

statutes because ordinances become local law. City

 

of Sausalito v. County of

 Marin, 11 Cal. Åpp.

3d 550, 565 (1970). Resolutions are distinguishable fr

om ordinances because resolution

s do not

establish law.
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It has been said that measures that 

prescribe bind

ing rules of conduct

are called "ordinances," while measures that r

elate to administrative or

housekeeping matters are cat

egorized as "resolut

ions."

[Al resolutio

n, general

ly speaking, is sim

ply an express

ion of opinion

or mind or policy concerning some particular it

em of business com

ing

within the legis

lative body

's official cog

nizance, o

rdinarily ministeria

l

in character and relating to the administrative busines

s of the municipality.

MeQuillin, Municpal Corporations 

§ 15:2, pp. 84-88 (3rd ed. rev. 2004)

. A local ordinan

ce is

considered a "law of the State" but a reso

lution is not.

 

Midway Orchards v

. County of Butte,

220 Cal. App. 3d 765, 774 (1990).

AB 22 does not impact the City' s ability to change its si

dewalk maintenance

 policy

because the policy was adopted by resolution, not by ordinance. Council Policy 200-12 is

therefore out

side the reach

 of AB 22 requiring voter approva

l to repeal o

rdinances ob

ligating

local agencies

 to repair tree

-damaged sidewalks. AB 22 does not 

prevent the

 City from changing

its sidewalk maintenance po

licy or amending the Municipal Code as dis

cussed in our 2011

Memorandum of Law.

CONCLUSION

Conducting a c

ondition assessment of sidewalks will not increas

e the City's exposu

re to

liability for dang

erous conditi

ons, provi

ded the asse

ssment is coor

dinated with prompt interi

m

protective 

measures o

r permanent repair

s. For pu

rposes of

 liability,

 the law assumes the City has

a reasonable s

idewalk inspection program in place whether or not th

e City actually conducts a

condition assessment. In its current

 form, AB 22 does not p

revent the City from changing

 its

sidewalk maintenance po

licy or amending the Municipal Code as disc

ussed in our 201

1

Memorandum of Law.

JAN I. GOLDSMITH, City Attorney

// Thomas C. Zeleny

By Thomas C. Zeleny

Chief Deputy City Attorney

TCZ:mb

Attachment: 1

Memorandum of Law No. 2011-01

ce: Walt Ekard, Interim Chief Operating Officer

Kip Sturde

van, Director, T

ransportatio

n & Stormwater Department

ML-2013-16

Doc.No:625029
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CITY ATTORNEY

MEMORANDUM OF LAW

DATE:

 

January 28, 2011

TO:

 

Mario Sierra, Director, Transportation and Storm Water Department

FROM: 

City Attorney

SUBJECT:

 

Maintenan

ce and Repair of 

City Sidewalks

INTRODUCTION

There are over 5,

000 miles of public sidewalks.in the City, some dating back to the early

1900's. Most property owners assume it is the City's responsibility

 to repair damaged sidewalks,

so they often ignore the pro

blem or call the City to fix it

. San Diego Pedestr

ian Master Plan

Report, § 8.2 (D

ec. 2006). According to t

he Transportation

 and Storm Water Department, the

City receives approximately 600-700 requests nnually to repair sidewalks. Tree roots are the

most common cause of sidewalk damage. The City is in the process of 

spending $9.5 million

in bond funds towa

rds repairing

 concrete sid

ewalks, gutters, 

curbs, and

 curb ramps, including

approximately 3,800 locations of root-damaged sidewalks. The average

 cošt to repair one

 section

of root-dam

aged sidew

alk is about $

2,200.

A growing number of California cities ha

ve adopted or a

re considering 

amendments to

their municipal codes regardi

ng sidewalk maintenance and repair. Many of these cities ha

ve or

had policies t

o either split

 the cost of maintenance

 or repair w

ith owners of prop

erty fronting

 on

sidewalks, or for the cit

y to pay the entire co

st. Faced with declining revenues, 

increased

backlogs of deferred maintenance, and

 potential liab

ility for trip and falls, cit

ies are cons

idering

new local laws that emphasize the respo

nsibility of private property owners to maintain and

repair sidewalks.

QUESTIONS PRESENTED

1. Who is responsible for maintaining and repairing City sidewalks?

2. Who is liable for inj

uries to the publ

ic resulting from

 the failure t

o maintain

or repair City sidewalks?



Mario Sierra

 -2-

 

January 28, 2011

SHORT ANSWERS

1. Under stat

e law, every property

 owner is r

esponsibl

e for maintaini

ng and

repairing t

he portion

 of the pu

blic sidew

alk fronting 

his or her 

property. The C

ity, however,

has shifted

 much of that resp

onsibility onto itsel

f through Council Pol

icy 200-12.

2. Generally, the City is liabl

e for inju

ries to th

e public 

if the ad

jacent pro

perty

owner' s failure 

to maintain or repair t

he sidewalk creates a 

dangerous condi

tion, the

 City has

notice of the danger

ous condit

ion, and fails to 

make the s

idewalk safe w

ithin a reas

onable t

ime.

Even though the adjac

ent proper

ty owner is res

ponsible for

 mainten

ance an

d repair, 

the proper

ty

owner is ge

nerally not liab

le for in

juries to 

the pub

lic. To encou

rage pro

perty owners to 

maintain

sidewalks, the City could ad

opt an ordinanc

e making property owners respo

nsible 

for injur

ies to

the public 

resulting from their fa

ilure to maintain and repair sid

ewalks as r

equired

 by sta

te law.

ANALYSIS

I. RESPONSIBILITY FOR SIDEWALK MAINTENANCE AND REPAIR

Since at lea

st 1935, s

tate law has requir

ed the owners of property

 frontin

g a public

 street

to maintain side

walks in a safe cond

ition for u

se by members of 

the public

.

The owners of lots or

 portions of lots f

ronting 

on any portio

n of

 a

public stre

et or plac

e when that st

reet or 

place is i

mproved or if

and when the area

 between the

 property

 line of

 the adja

cent

property

 and the

 street lin

e is maintained

 as a par

k or

parking 

strip, shal

l maintain a

ny sidewalk in such condition

 that

the sidew

alk will not end

anger per

sons or propert

y and maintain it

in a condition

 which will not interf

ere with the public c

onvenien

ce

in the use of th

ose works or areas 

save and exce

pt as to thos

e

condition

s created

 or maintained

 iii, upon

, along, or in conn

ection

with such sidewalk by any person ot

her than the ow

ner, under 

and

by virtue of any

 permit or right g

ranted to him by law or by the

city author

ities in charge 

thereof, a

nd such perso

ns shall b

e und

er a

like duty in relation thereto.

Cal. Sts. & High. Code § 561

0; see Stat

s. 1935,

 p. 2148, § 3

1.

This statu

te imposes a dut

y on propert

y owners to m

aintain an

d repair s

idewalks adjac

ent

to their pr

operties. Jordan v. City ofSacramento, 148 Cal. App. 4-th

 1487, 1490 (2

007). The

only excep

tion in the statu

te is for uns

afe cond

itions caused by so

meone other t

han the prop

erty

owner, such as the C

ity or a ut

ility company lawfully usin

g the sidew

alk for its pur

poses. This

Office has is

sued a nu

mber of op

inions over 

the years 

all conclu

ding maintenance 

of City

sidewalks is the re

sponsibility

 of the adjacen

t property 

owner. See 195

2 Op. City Att'y 159

(Oct. 24, 1952

); 1984 C

ity Att'y MOL 208 (May 17, 19

84); City Att'y MOL No. 88-89 (Oct. 12,

1988); 1993

 City Att'y MOL 367 (Jun. 18, 1993

).
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State law provides a

 procedure b

y which the City can recover the

 cost of sid

ewalk repairs

from property owners who fail to make the repair

s themselves, but t

he procedure 

is impractical.

The City must first notif

y the propert

y owner of the need

 to make repairs by mail and by posting

a notice on the property i

tself. Cal. Sts. & High. Code §§ 561

2,5613. If the prop

erty owner does

not start repai

rs within two weeks, the City must repair th

e sidewalk itself and prepare a 

report

for the City Council. Cal. Sts. & High. Code §§ 5615-5617. After a City Council m

eeting where

the property

 owner is given a

n opportunity to protest, t

he City may place a lien on

 the property

for the cost of repai

rs. Cal. Sts. & High. Code § 5618; City Att'y MOL No. 93-60

 (June 18,

1993). Considering th

e hundreds o

f sidewalk repairs the 

City performs annually

, the relativ

ely

small cost to repair o

ne section of damaged sidewalk, and the time and cost involved

 with

docketing an

 item for a City Council meeting and placing a li

en on property, 

it is neither

practical nor

 cost effectiv

e to pursue cos

t recovery fr

om property owners for sid

ewalk repairs.

In 1975, the

 City adopted its current 

policy of paying for 

some or all of the cost to 

repair

sidewalks. The City pays the en

tire cost to re

pair sidewalks under the

 following co

nditions

:

1. Damage caused by parkway trees.

2. Damage due to grade subsidence.

3. Damage due to

 City utility 

cuts.

4. Sidewalk fronting City-owned property.

5. Sidewalk at street int

ersection (n

o abutting property).

6. Damage due

 to heat

 expansi

on.

Council Policy 200-12. To encourage

 property owners to repa

ir sidewalks in other situ

ations, the

City' s policy is to offer to

 pay for half the cost of repair. Id. The policy 

of paying half 

of the

costs was adopted with the knowledge that the City was not necessarily

 obligated to shar

e in

these costs. 

The City budgets $2

00,000 to $300,

000 annuall

y for this 

cost sharin

g program, but

according to City staff demand for the prog

ram has declined in the last fe

w years.

Council Polic

y 200-12 shif

ts much of the respon

sibility for sidewalk repairs on

to the City

which is the responsibility of private property owners under sta

te law. For example,

responsibility

 for sidewalks damaged by parkway trees depends

 on who historical

ly cared for the

trees. If the City planted the parkway trees and

 performed all nece

ssary maintenance on them,

then the City is responsibl

e for repairing 

the sidewalk if it is da

maged by roots f

rom the parkway

trees. Jones v. Deeter, 152 Cal. App. 3d 798, 805 (19

84); 1984 City Att'y MOL 196. If the

1 "here presently d

oes not exist a written policy regarding

 sidewalk maintenance. Our unifor

m prac

tice in 

this

regard has basic

ally been to make interim asphalt repairs t

o all unsafe cond

itions and if the original s

idewalk was

damaged by parkway tree roots or

 City utility cuts, C

ity forces follow

 up with permanent concre

te replacement.

Unsafe conditions 

which exist because t

he original sid

ewalk has deteriorated due 

only to age, etc.

, are deemed to be

the responsibility of the abutting property ow

ner, in accordance with the State Stree

t and Highway Code, Section

5610. This practice has resulted

 in numerous instances of ag

ed sidewalk being patched with asphalt but no

t

subsequently replaced with new concrete. In view of the interest in t

his subject

, a draft p

olicy state

ment on sidewalk

maintenance has b

een prepared whi

ch will permit a 50% cost contrib

ution by the City for the re

placement of age

d,

deteriorated sid

ewalk. This policy was amended and approved by the Public Facilities a

nd Recreation Committee

on September 9, 1974." Docket Supporting Inform

ation (dated Oct. 16, 1974) for San Diego Resolution R-212590.
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parkway trees were planted, trimmed, or cared for by the adjacent prop

erty owner, then the

property owner is responsible for repairing the si

dewalk. Jones, 152 Cal. App. 3d at 805..Under

Council Policy 200-12, however, the City has assumed responsibility for repairing all si

dewalks

damaged by parkway trees, regardless of who planted or cared for the trees.

Under Streets and

 Highways Code section 5610

 and the rule in Jones, the City is only

responsible for repa

iring sidewalks adjacent to City-owned property and sidewalks that are

damaged by City activities or pa

rkway trees planted an

d maintained by the City. The City is not

responsible for repa

iring sidewalks damaged by grade subsid

ence, heat expansion

, parkway trees

planted or maintained by others, or for pa

ying half the cost of repairing 

sidewalks deteriorated

over time. However, the City has assumed responsibility 

for these repa

irs and costs through

Counci

l Pol

icy 200-

12.

Though there is no mention in the records a

ccompanying the adoption of Council

Policy 200-12, it may have been adopted

 in part because of

 the availability o

f federal funding.

The same year the City drafted its policy, the City of Los Angeles adopted an ordinance

requiring it to repair all sidewalks damaged by tree roots. Los Angeles Municipal Code -

§ 62.104(e). Los Angeles is now considering repealing this or

dinance because 

it was originally

funded with federal funds which have long since disappeared. City of Los Angeles Report on

Sidewalk Repair Options (Apr. 8, 2010). According to the 

Los Angeles Times, roughly 4,600

miles of Los Angeles' 10,750 miles of sidewalks are in need of repairs, at a projec

ted price of

$ 1.2 billion. Martha Groves, L.A. May

 

Stop Footing Bills for Sidewalk and Driveway Repairs,

Los Angeles Times, May 9, 2010.

II. LIABILITY FOR FAILING TO MAINTAIN SIDEWALKS

A. Liability of the City

Generally, a public entity is liable for injury proximately caused by a dangerous condition

of its property if the dangerous condition was created by its employee, or if the public entity had

actual or constructiv

e notice of the dangerous condition with sufficient time to have protected

against it prior to w

hen the injury occurre

d. Cal. Gov't Code § 835. The cond

ition is dangerous

if it creates a substantial risk of injury to users exercising due care

 and using the property in

reasonably foreseeable manner. Cal. Gov't Code § 830(a);

 

Milligan v. Golden State Bridge

Highway & Transportation District, 120 Cal. App. 4th 1, 6-7 (2004). Minor, trivial or

insignificant defects are not dangerous. Cal. Gov't Code § 830.2;

 

Stathoulis v. City of

Montebello, 164 Cal. App. 4th 559, 566 (2008).

Whether a damaged sidewalk is a dangerous condition depends on a

 number of factors.

Courts will consider all the circumstances surrounding the accide

nt, including the size of

 the

defect, whether the sidewalk had broken pieces or jagged edges, and

 whether the defec

t was

concealed by debris, grease, water or darkness: Caloroso v. Hathaway, 122 Cal. App. 4th 922,

927 (2004-). Courts also recognize that not all sidewalk cracks are dangerous:
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[Ilt is impossible for a 

city to maintain its sidew

alks in perfect

condition. Minor defects near

ly always have to 

exist. The c

ity

is not an insurer of the public w

ays agains

t all defec

ts. If a

defect will gener

ally cause

 no harm

 when one

 uses the

 sidew

alk

with ordinary care

, then the city is not to b

e held liable if

, in fact,

injury does a

rise from the defect.

Fielder v. City of Glendale, 71 Cal. App. 3d 719, 72

5-726 (1977)

. Changes 

in elevation

 of

less than three-fourths of an inch may not be dangerous as a matter of law if no aggravatin

g

circumstances or facts 

exist. Id. at 725.

The City need not have ac

tual knowledge of a 

dangerous c

ondition of 

a sidewalk to be

liable because havi

ng constructive notice is sufficient. The City has constructiv

e notice if a

dangerous condition is obvious and has existed for a sufficient

 period o

f time before the acc

ident

for City employees to ha

ve discovered 

and remedied the s

ituation had they been operating

 under

a reasonable plan of inspection. Cal. Gov't Code § 835.2; The

 

State of California v. Superior

Court ofSan Mateo Coun

ty, 263 Cal. App. 2d 396,40

0 (1968)

. The City cannot 

escape lia

bility

by not inspecting its sidewalks. See

 

Fackrell v. City of San Diego, 16 Cl. ld

 

196, 207 (1945).

The length of time a dangerous sidewalk condition must exist be

fore the City has cons

tructive

notice depends on the facts of the particular c

ase.

 

Lorraine v. City of Los Angeles, 55 C

al. App.

2d 27, 30-31 (1942). Constructive n

otice could be found if a danger

ous conditio

n existed

 for as

little as four or five days. See

 

Wise V. City

 

ofLos Angeles,

 9 Cal. App. 2d 364,366 (

1935)

[finding Los A

ngeles had both constructive

 and actual no

tice]. The City would probably no

t have

constructive

 notice of a d

angerous sidewalk condition

 created the night be

fore an accident.

See Kotronakis v. City and County ofSan Francisco, 192 Ca

l. App. 2d 624, 630 (1

961).

The City may be liable even if the dangerous condition was caused by the adjacent

property ow

ner' s failure to 

maintain or

 repair the

 sidewalk. The City has a du

ty to keep

sidewalks safe, even 

from dangerous s

idewalk condition

s created by adjacent p

roperty owners.

Peters v. City and County of San Francisco, 41 Cal. ld

 

419,429 (1953). If the City has actual or

constructive 

notice of a da

ngerous condition, it

 has a duty to ta

ke reasonable

 steps to protect

 the

public from

 the danger

. Constantinesc

u v. Conejo Valley 

Unifie

d School District, 16 

Cal. App.

4th 1466, 147

5 (1993). The negligen

ce of others

 will not necess

arily relieve the C

ity of liabil

ity

if the condition is dangerous. Id. at 1472.

B. Liability of Adjacent Property Owners

Property owners are generally not liable to the publ

ic for injuries th

at occur on sidew

alks

fronting their prop

erty. A property owner' s duty under stat

e law to maintain and repair sidewalks

is a duty owed to the City, not to members of the public. Schaefer v. Lenahan, 6

3 Cal. App. 2d

324, 327 (194

4). A property owner may be liable if

 he or she a

lters the side

walk for the

 benefit

of his or her prop

erty. Sexton v. Brooks, 39 Cal. 2d 153, 1

57 (1952). A

 property owner may also

be liable if he or she negligen

tly damages the sidewalk. Moeller v. Fleming, 136 Cal. App. 3d

241,245 (1982). But

 failure to maintain and repair a sidew

alk as required by California St

reets

and Highways Code section 5610 does n

ot by itself give rise t

o liability

 of a proper

ty owner.

Williams v. Foster, 2

16 Cal. App. 3d 510, 521 (1989).
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The City could adopt

 an ordinance making property owners responsible

 to the public

 for

injuries that occur 

from their failure to m

aintain and repair sidewalks. The City of San Jose was

among the first to adopt such an ordinance:

The propert

y owner required by Section 1

4.16.2200 to maintain

and repair the sid

ewalk area shall ow

e a duty to m

embers of the

public to keep and maintain the sidewalk area in a safe and

nondangerous condition. If, as a result of the failure of any

property owner to maintain the sidewalk area iii a non

dangerous

condition as re

quired by Section 14.

16.2200, any person suffers

injury or damage to person or

 property, the p

roperty owner shall

be liable to s

uch person for t

he resulting 

damages or injury.

San Jose Municipal C

ode § 14

.16.2205

.

San Jose' s ordinance was upheld as con

stitutional and was not preempted by state l

aw.

Gonzales v. City ofSan Jose, 125 C

al. App. 4th 1127 (20

04). The court 

in Gonzales highl

ighted

the ordinance's i

mportant public purp

ose:

[I]t provides an additiona

l level of responsibility for the maintenance

of safe sidewalks on the owners whose proper

ty is adj ace

nt to and

abuts the sidew

alk. These ow

ners are often in the best

 position to

quickly identify and addre

ss potentially dangerous conditions that

might occur on the sidewalks, as opposed to San Jose.

Without section

 14.16.2205

, abutting la

ndowners would have no

incentive to maintain the sidewalks adjacent to their pro

perty in a

safe condition.

Id. at 

1139 (citation omitted).

If the City adopts such an ordinance, it would make property owners share liab

ility with

the City. Id. at 1138; see 1

984 City Att'y MOL 196. An ordinance g

oing further 

and requiring

adjacent property 

owners to indemnify the City from allliability would probably be

unconstitutio

nal. Jordan, 148 Cal. App. 4th at 1491 n. 2.

The City may also require p

roperty owners to maintain the parkway trees and p

arkway

areas fronting

 their property

 because the

 sidewalk includes the 

curb and

 a park or parki

ng strip.

Cal. Sts. & High. Code § 5600; see Low v. City ofSacramento, 7 Cal. App. 3d 826 (1970).

This result [finding the c

ity liable because i

t maintained the

parkway trees] need have no great fisc

al impact on the City of

Long Beach. Should it tire of its

 responsibili

ty to care

 for the

magnolias at issue here, thi

s task may be passed on to abutting

owners under the

 procedure est

ablished by Streets

 and Highways

Code, section 5600 et seq.
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Jones, 15

2 Cal. App. 3d at 806

; but see 

Williams, 216 Cal. App. 3d at 5

21 [criti

cizing

 

Jones

because 

the California

 Streets a

nd Highways Code does

 not estab

lish a "proc

edure" for

 "passing

on" su

ch respon

sibility 

to prop

erty owners]. T

he City of San

 Jose 

adopted

 such an ordin

ance,

which also makes prop

erty owners liabl

e to members of the pub

lic if their fai

lure to maintain

parkway trees or

 landscap

ing cause

s an injury

. San Jose M

unicipal C

ode § 13.

28.190. Such an

ordinance

 would not neces

sarily giv

e property

 owners the di

scretion

 to remove existi

ng trees

because the

 City may lawfully prevent r

emoval of trees along City streets. County

 

of Santa

Barbara v

. More, 175 C

al. 6, 12 (1

917). Trimming or re

moving parkway trees r

equires a pe

rmit

from the City issued at

 no cost. 

SDMC §§ 62.

0604, 62.061

5.

CONCLUSION

Whether t

he City sho

uld adop

t an ordina

nce like 

San Jose

's ordi

nance i

s a poli

cy decis

ion

for the M

ayor and 

City Council. U

nder lon

g standing 

state law

, every prop

erty owner is

responsibl

e for maintaining 

and repairing the por

tion of the

 public side

walk fron

ting his or

 her

property

. The City, how

ever, has

 shifted 

much of that 

respon

sibility ont

o itself 

through Counci

l

Policy 20

0-12. Private

 property

 owners curr

ently have litt

le incentiv

e to repai

r damaged

sidewalks becaus

e it is ge

nerally just 

the City that fa

ces liabi

lity for inj

uries tha

t occu

r from

 dangerou

s sidewalk conditio

ns. The 

City could a

dopt an ordinan

ce requ

iring p

roperty ow

ners to

maintain an

d repair s

i.dewalks frontin

g their p

roperty, 

and make them share 

liability

 with the City

for injurie

s to the p

ublic cause

d by their fa

ilure to 

do so. This Office s

tands rea

dy to draft

 an

ordinance for consid

eration if we are so directed.

JAN I. GOLDSMITH, City Attorney

1 flüIS LL Cly

Chief

 Dep 

City/A

ttorn

ey

l!

TCZ:nlb

ML-2011-01
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OVERVIEW

As present

ed in the City of San Diego Fis

cal Year 201

6 through

 Fiscal Y

ear 2020 Consolid

ated

Multi-Year Capital P

lanning Report, k

nowing the c

urrent co

ndition of assets

 is an importan

t step

to meeting d

esired i

nfrastruc

ture se

rvice lev

els an

d to pr

ovide a

 citywide pi

cture of 

the curr

ent

backlog. In Fiscal Year 2015, 

the City made a sub

stantial in

vestment in fundi

ng conditio

n

assessments of 

several 

infrastru

cture asse

ts. The a

ssessment of

 sidewalks within the

 public w

ay

is anticipated to be completed in April 2015 by

 the Transportatio

n and Storm Water Department.

The City of Sa

n Diego cur

rently d

edicates t

hree tw

o-person c

rews to side

walk maintena

nce,

which in

cludes 

temporary

 aspha

lt patch

ing to a

llevia

te trip h

azards.

 Fundin

g totalin

g $3

00,00

0

was allo

cated for the City's sidewalk cos

t sharing p

rogram

 in FY 2015. Histori

cally,

approximately $100

,000 has bee

n allocate

d annually

 for the s

idewalk cos

t sharing

 program

.

Funding

 totaling

 $800,0

00 from the General Fund w

as allo

cated in

 FY 2015 

for side

walk

removal and

 replacem

ent ofh

azardou

s sidew

alk. It is anti

cipated t

hat an 

addition

al $1.0 million

will be allocat

ed to Transporta

tion and

 Storm Water Department nea

r the en

d of FY

 2015 

for

sidewalk removal an

d replace

ment eity

wide to rem

edy kn

own trippi

ng hazar

ds. That

 funding

 is

part of the $120 million DC-3 lease

 revenue

 bonds pla

nned to be issu

ed in April 201

5.

This rep

ort will outline

 the curr

ent sidew

alk poli

cy for t

he City of

 San Diego an

d discuss

 best

practic

es in other C

aliforni

a cities

.

 For more information on the City of San Diego's Sidewalk Cost Sharing Program, see the C

ity of San Diego's

website: http://www.sandiego

.gov/street-

div/servic

es/roadw

ays/side

walk.shtm

l
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FISCAL/POLICY DISCUSSION

Curre

nt P

ract

ice

The City of 

San Diego's 

practice

s -with resp

ect to s

idewalk mainte

nance 

were fo

r many year

s

based on the California S

treets an

d Highways Code, Se

ction 5610.

Section 5610. Maintenan

ce by lot owners

The ow

ners of

 lots or

 portion

s of lots fron

ting on 

any portion o

f a public

 street or

place when that 

street or 

place is 

improved o

r if and 

when the area b

etween the

propert

y line of the adjac

ent pro

perty and the stre

et line is

 maintain

ed as a

 park or

parking str

ip, sha

ll maintai

n any

 sidew

alk in s

uch a

 condi

tion t

hat the

 sidew

alk

will not 

endang

er perso

ns or p

roperty 

and mainta

in it in

 a cond

ition that 

will not

interfere 

with the p

ublic con

venience 

in the use o

f those 

works or ar

eas sav

e and

except a

s to those c

onditions

 created

 or maintain

ed in, upon,

 along, 

or in

connection with such sidew

alk by any person oth

er than the owner, unde

r and by

virtue o

f any 

permit or r

ight gran

ted to h

im by law

 or by t

he city

 authori

ties in

charge th

ereof, and suc

h person

s shall b

e under a

like duty

 in relation

 thereto.

Sectio

n 5610

 largel

y plac

es the 

respon

sibility

 for si

dewalk c

oncret

e repla

cement a

nd repa

ir on

the abut

ting property

 owner. However, w

hile proper

ty owners are

 respo

nsible for

 repai

r, case la

w

general

ly does

 not a

ssign a

ny rel

ated lia

bility t

o proper

ty owners, u

nless 

they a

re dir

ectly

respon

sible fo

r sidew

alk defects

.

Based 

upon it

s interp

retatio

n of Se

ction 5

610, th

e City o

f San D

iego 

drafted it

s Sidewalk

Maintena

nce Po

licy 200-12

 to allo

w the City to pro

vide so

me fundi

ng for r

eplacem

ent of uns

afe

sidewalks. Historiclly, unsa

fe sidew

alk con

ditions b

rought to 

the attentio

n of th

e City have

been patc

hed with asphalt

 as a tem

porary means to re

duce trip

ping hazar

ds and t

o assist in

protecti

ng the

 City from

 liabil

ity. However, th

e resul

ting patchi

ng was deem

ed uns

atisfacto

ry to

affecte

d use

rs, larg

ely sen

ior citi

zens a

nd smal child

ren. Pol

icy 2

00-12 o

utlin

es th

at the 

cost of

replacin

g unsaf

e cement conc

rete sid

ewalk will be b

orne by

 the City unde

r the following

conditions:

1. It has been

 damaged by parkway trees; or

2. It has b

een damaged by grade s

ubsiden

ce; or

3. It has

 been

 dam

aged

 by City utilit

y cuts

; or

4. It fronts

 on City-owned propert

y; or

5. It exists

 at street

 intersec

tions; or

6. It has 

failed

 becaus

e of heat e

xpansi

on.

Under all

 other 

conditi

ons, rep

air cost

s are borne 

on a 50/50 matchin

g basis b

etween the City and

the pro

perty o

wner, pr

ovided

 that da

mage bei

ng repai

red w

ith matching 

fundin

g has n

ot bee

n

caused by the abu

tting propert

y owners.

2 For add

itional d

etails, se

e the City's Side

walk Maintena

nce Polic

y which is includ

ed as an attach

ment t

o th

is

report.

2



Other M

unicipal

 Approac

hes:

The majority of

 cities in California h

ave passed

 ordinan

ces imposing the 

responsi

bility 

for

sidewalk repair 

on adjace

nt propert

y owners. There is 

some diversit

y in the 

extent o

f the

obligation 

and how it is imposed, an

d there are

 limitations 

on liab

ility to t

hird part

ies for a

defective s

idewalk. Case law indicate

s local ord

inances can

not be inc

onsistent w

ith state law

 as

establish

ed by the Tort Claims Act (Cio

 

of Ontario

 ¥. Superior C

ourt

 

(1993) 12 Cal.App.4th 894,

899-900 citing

 

Societa pe

r Azioni de Nav

igazione

 Italia v. City of Los Angeles

 

(1982) 31 Cal.3d

446,463.). T

his precludes a

 city from absolving it

self of all liability

, but does

 allow concurr

ent

or shared

 liability

 of adjacent 

property

 owners. Thi

s allow

s for bo

th the municip

al gove

rnment as

well as the 

respective

 property

 owner to be 

found liabl

e for resulti

ng person

al and/or p

roperty

damages or in

jury. 3

In order fo

r a city t

o impose concurr

ent liabili

ty on a pro

perty owner, it req

uires "cl

ear and

unambiguous language

" in their m

unicipal or

dinance abo

ut their re

spective 

sidewalk polic

y

Schaefer v.

 

Lenahan (

1944) 63 Cal.App. 2d 324

). The City of Sa

n Jose,

 CA creat

ed an

ordinance with such language a

nd it was approved by the Court in Gonzales v. San Jose (2

004)

125 Cal.App.4th1127.

San Jose 

and Sac

ramento

The City of San Jose's ordinanc

e establish

es that the proper

ty owner is obliga

ted to maintain and

repair the

ir sidew

alks within the

 public w

ay in a safe

 and n

ondanger

ous con

dition f

or members

of the public. Their ordi

nance explic

itly assigns li

ability to pro

perty owners for any 

injury or

damage that resu

lts from a badly maintained s

idewalk.

The City of San

 Jose sidew

alk ordina

nce does n

ot absolve

 the city o

f liability, b

ut does a

llow

concurrent

 liability of a

djacent prop

erty owners Per the C

ity of Sa

n Jose Department of

Transportat

ion' s website the city 

currently do

es not h

ave an

y progra

ms to assis

t property

owners with the cost of sidewalk and tree repair

s. Propert

y owners are re

sponsible for

 the entire

cost of these item

s as well as obta

ining the n

ecessary permits for d

oing constru

ction within the

public way, The City of Sacr

amento's po

lic on sidew

alk maintenance

- is very 

similar to th

e

City of San Jose. The minor exception i

s that prop

erty owners can e

lect to 

have city

crews/contractors p

erform the sidewalk repair w

ork but the co

st is stil

l paid by th

e property

owner.

3 For more information on sidewalk repair and liability in California, see

 "But It's Your Sidewalk! Sidewalk Repair

and Liability," a paper pre

pared by Gerald C. Hicks for

 the California League o

 f Cities an

d include

d as an

attachment to this re

port. The pa

per focuses

 on the inte

rplay between responsib

ility for sidew

alk repai

r and liabil

ity

for unrepaired sidewalks.

4 For more information on the City of San Jose's side

walk ordinance, se

e Municipal Code: 14.16.220

5 -Liability for

injuries to public.

 For more information on the City of San Jose's sidewalk policy, see the City of San Jose's website:

http://www.sanjoseca.gov/index.aspx?NID=275

 For more information on the City of Sacramento's sidewalk policy, see the City of Sacramento's website:

http://portal.cityo

fsacramento.org/Public-Works/Maintenance-

Services/Sidewalks-Curbs-

Gutters

3



Long Beach

The City of Lon

g Beach, th

rough its Pu

blic Works Department, has a

 multi-yea

r sidewalk

program

 to repa

ir deterio

rated sid

ewalks and c

urbs in the City. In 2000

, Long Beach com

pleted a

citywide sidew

alk assess

ment of dam

aged sidew

alks and curb

s. It posts 

a map of its 

sidewalk

inventory 

on its Pu

blic Works Department website. Annually, Long Beach's 

Public Works

Department updates its

 log based on this map and the quantit

y and severity

 of sidewalk damage.

Blocks with the most damage are given

 the highest pri

ority for repairs.

This list is provid

ed annually 

to Council District offices for final review 

and approva

l.

Sidewalks, curbs, an

d gutters within the publi

c way must meet certain c

riteria to be

 eligible

 for

scheduled repairs. L

ong Beach budgets $3

.0 million annually for this 

program, and the f

unding is

equally divided a

mong their nine Council Districts. The City hires p

rivate con

tractors

 to per

form

the sidewalk, curb and gut

ter repair work. Deteriorated and da

maged sidewalks and curbs are

prioritized

 by block,

 and are s

cheduled 

for repai

r each yea

r by Council District b

ased on 

the

amount of funding 

available. Location

s not repa

ired any 

given year a

re sche

duled for

 repairs 

in

future years.

CONCLUSION

Several cities 

in California hav

e passed ordina

nces imposing the obli

gation for

 sidewalk repair

on adjacent p

roperty owners, but 

there is som

e diversit

y to the extent o

f the obliga

tion and how it

is imposed. The City of San Jose and

 the City of Sacramento have 

placed th

e entire

responsi

bility of

 sidewalk repai

r on thei

r proper

ty owners. In add

ition, the

y have 

create

d clear

language in th

eir municipal ordi

nance regardi

ng the duty of 

property owners to maintain

 their

sidewalks in a nondangero

us condition, and the liability of property owners when anoth

er person

suffers damage to person or property due to poor

ly maintained sid

ewalks.

For the C

ity of San D

iego to 

do likewise would enta

il repea

ling the 

current C

ouncil Pol

icy 200-

12 regarding 

sidewalk maintenance an

d creating a 

new ordinanc

e with clear and 

precise

language regar

ding the resp

onsibility of sidewalk repairs on

 property o

wners as well as liabil

ity

if a perso

n suffers dam

age or in

jury to pe

rson or

 proper

ty. A secon

d approa

ch the City of

 San

Diego could

 undertak

e is to allo

cate funding

 each fisc

al year sim

ilar to t

he City of Long Beach to

repair the worst sidewalks and curbs in each ofthe nine 

council dis

tricts. A third approa

ch for the

City of San Diego is to co

ntinue to adm

inister a co

st sharing progra

m between the 

City and

property owners.

This repor

t has bee

n prepared

 for information and

 further disc

ussion by t

he Infrastructu

re

Committee.
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Attachment 1

CITY OF SAN DIEGO CALIFORNIA

COUNCIL POLICY

CURENT

SUBJECT: SIDEWALK MAINTENANCE POLICY

POLICY NO.:

 200-12

EFFECTIVE DATE: February 

6, 1975

BACKGROUND:

The City's p

ractice

s with regard

 to the 

maintena

nce of existing 

Portla

nd Cement Concret

e (PCC)

sidewalks h

as for m

any years b

een base

d on the C

aliforn

ia Stree

ts an

d Highways Co

de, Sec

tion 561

0.

This sec

tion essenti

ally places t

he respo

nsibility 

for replac

ement of

 PCC sidew

alk totally on

 the

abutting

 propert

y owner un

less an unsafe

 condit

ion exists 

becaus

e of some act o

f the

 City or 

some

third party, s

uch as allo

wing par

kway trees to

 damage the 

sidew

alk, per

mitting poor 

compaction of

soil un

der a s

idewalk, si

dewalk damage c

aused by City uti

lity int

rusion

, etc. Consequ

ently

, PCC

sidewalk replace

ment at C

ity expen

se is do

ne only under

 the f

ollowing con

ditions:

Damage caused by parkway trees.

Damage due

 to gra

de subs

idence.

Damage due

 to City utility 

cuts.

Sidew

alk fronti

ng C

ity-owned proper

ty.

Sidewalk at street

 intersec

tion (no abut

ting prope

rty).

Damage du

e to he

at expa

nsion.

A signific

ant por

tion of an existin

g unsafe

 sidew

alk does no

t fall 

into any

 of the ab

ove ca

tegorie

s, but

is in such a cond

ition becau

se ofits age

. Natural

ly, these

 cond

itions

 are m

ost pre

valen

t in older p

arts

ofthe co

mmunity. Replacem

ent oft

hese unsaf

e old s

idewalks there

fore de

pends 

on the 

financia

l

ability 

and willingne

ss of the a

butting

 prope

rty ow

ners to

 do so

. Expe

rience i

ndicate

s that f

ew

citizens

 avail th

emselves o

f the opp

ortunity to repl

ace an unsa

fe sidew

alk. This is pr

obably because

they are

 reluctant

 to go th

rough the pro

cess of obtaini

ng a co

ntractor,

 bids, pe

rmits, etc. All unsafe

sidewalk conditio

ns which come to the

 attention

 of the C

ity are p

atched

 with

 asphal

t to eli

minate

tripping hazar

ds and 

assist i

n protect

ing the 

City from

 liab

ility.

As a result o

f the aforem

entione

d, there

 are now many area

s of aged si

dewalk which have be

en

asphalt

 parched

 for safe

ty, but

 which never

theless 

are not

 satisfac

tory to the

 affect

ed users

. The

proble

m is part

icularly

 acut

e in areas h

eavily

 used by se

nior ci

tizens

 and s

mall chil

dren.

PURPOSE:

The p

urpose

 of this p

olicy is to m

odify t

he City's s

idewalk mainten

ance

 practic

e to pe

rmit grea

ter

financial

 participa

tion in the replac

ement of unsafe

 PCC sidewalks by

 the City.

POLICY:

It iš the p

olicy of the City Council 

that the 

cost of

 replaci

ng unsafe 

Portlan

d Cement Concret

e

sidewalk:

Will be bor

ne entirel

y by the City when:

CP-200-12

Page 1 of 2
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CITY OF SAN DIEGO, CALIFORNIA

 

CURRENT 

COUNCIL POLICY

1. It has be

en damaged by parkway trees.

2. It has

 been

 damaged

 by gra

de sub

siden

ce.

3. It has been

 damaged by City utility cuts.

4. It fronts

 on City-owned proper

ty.

5. It exists at street intersections.

6. It has 

failed beca

use of

 heat e

xpansi

on.

B. Will be bo

rne on a 50/50 matching bas

is under

 all other

 conditio

ns; provi

ded, how

ever, th

at

damage to si

dewalks which the City Manager d

etermines to 

have bee

n cause

d by owners of

property 

abutting 

damaged side

walks or by third parties 

shall not 

be quali

fied for the

 50/50

matchin

g basis 

fundin

g.

This po

licy applies

 only to conv

ention

al sidew

alks buil

t on-gra

de and

 is no

t meant to

 cover

 special

circumstances such

 as sidewalks construct

ed over basements, garage

s or other uniqu

e features.

Determination as to whether repair

s are require

d shall be made by the City Manager.

HISTORY:

Adopted by Resolution R-212590 02/06/1975

CP-200-12

Page 

2 of

 2
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Attachment 2

BUT IT'S YOUR SIDEWALK!

This paper and presentation arose ou

t of a desire to

 create a c

omprehensive summary of the law

concerning an adja

cent prope

rty owner's obligation to repa

ir a defect

ive sidewa

lk unde

r Streets and

Highways Code secti

on 5610. This effort was motivated to 

address the num

erous objections a

nd

threatened law

suits from angry property owners upon receipt of a repai

r notice. The title wa

s

suggested 

by the oft heard 

property ow

ners' mantra and

 perspective. Research

 into the 

history of

sidewalk repa

ir for purposes of the paper led to resea

rch into the gen

eral history of sidewalks and

research conc

erning repair natu

rally delved into res

earch concerning the int

erplay between sidewalk

repair and 

liability for unrepaired sidewalks. In sum, the pa

per and prese

ntation deal with var

ious issues

concerning the most pedes

trian of infrastr

ucture - sidewalks. Becau

se unders

tanding some of the

issues conc

erning sidew

alk repair a

nd liability may best be 

understood

 in a historica

l conte

xt, 

I

 begin

with a brief history of sidewalks.

1

A Brief History of Sidewalks

Sidewalks, p

erhaps the

 most ubiquitous yet 

inconspicuous of critical inf

rastructu

re, have a 

long history.

The first ev

idence of paved pe

destrian pa

ths dates 

from ancient Greece and

 Rome. Sidewalks, as

walkways separated

 from roads, disappeared dur

ing the Middle Ages

. They reappear

ed during t

he

seventeent

h century w

hen the first g

overnmental acts

 calling forthe

 paving of pedestrian paths

 were

passed by P

arliament a few years afterthe 166

6 Great Fire o

f London, ap

parently as 

part of Christophe

r

Wren's rebuilding and organization of the City of London.

In the nineteenth ce

ntury, sidewal

ks were often constructed

 by adjacent 

property owners and

businesses a

nd by the end 

of that centu

ry sidewalks had bec

ome an important aspect o

f urban

 Loukaitou-Sideris and Ehrenfeuch

t, Sidewa/ks:

 

Conflict and N

egotiation over Public Space 

009) p. 15
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infrastructure. Because sidewa

lks were often the only paved asp

ect of streets,

 they were the eas

iest

place to wa

lk, shop and

 carry out 

various econ

omic and social activities. "In commercial ar

eas, sidew

alks

extended t

he realm of adjacent 

shops; sh

opkeepers displayed their merchandise on sidew

alks an

d

stored deliveries an

d overstock on them as well. Street p

eddlers made a living outdo

ors while st

reet

speakers a

nd newsboys conv

eyed infor

mation to passe

rsby. Sidewalks 

were also a realm for social

encounter

s where friends, 

acquaintances, a

nd stranger

s mixed. The sid

ewalks were thu

s both a rou

te

and a dest

ination; a way to move through the city, but also a place of commerce, social 

interacti

on, and

civic engagement.

 Ill

 

Sidewalks 

were also critical to the

 safety o

f a city and to establishing a sense

 of

community.

As sidewalks

 became more preva

lent, cities moved to stan

dardize the

ir dimensions and

 the material

used to const

ruct them. With standardization came a contractio

n of their use as

 cities focused o

n a

singular purpose for sidewalks -

to move people. As a result, many cities im

posed sidew

alk regulations

with respect

 to the stor

age of material or products; p

ublic speaking; 

vending; and loitering. Jane Jacob

s

lamented the red

uction in value a

nd physica

l contractio

n of sidewalks in her 1961 book, The

 Death and

Life of G

reat Am

erican Cities,

 

"Sidewalk width is inva

riably sacrifi

ced for vehicular width, pa

rtly becau

se

city sidewal

ks are conv

entionally c

onsidered to be 

purely space f

or pedest

rian travel and acc

ess to

buildings and go

 unrecog

nized and u

nrespecte

d as the u

niquely vita

l and irr

eplaceable organs of city

safety, public life, and child rearing that they

 are.

 

„3

 

In her book, Jacobs

 relates numerous examples of

how a busy and

 vibrant sidew

alk, even 

in the less

 affluent 

parts of a city, can de

crease cri

me and

promote social discourse.

2 LOkaitou-Sideris and Renia Ehrenfeucht,

 

Vibrant Sidewalks in the United States: Reintegrating Walking and a

Quintessential Social Realm

 

(Access Magazine Spring 2010), p. 24

 jacobs, The Death and

 Life of Great American Cities

 

(1961)



Attachment 2

In recen

t years

, sidew

alks hav

e gain

ed rene

wed resp

ect as p

lanners s

eek to 

restore th

eir stat

us as

"public space

" as op

posed t

o a simple mode of transp

ortation. The 

health benef

its of walking 

are paten

t

but hav

e been extolled by

 the Su

rgeon Gene

ral and nu

merous

 health p

rofessiona

ls as a m

eans to

combat obe

sity, diabetes

, and ot

her disease

s. In addition, a

s a res

ult of conc

erns with cli

mate chan

ge,

energy conse

rvation and co

ngestion

, transp

ortation planners

 view sidew

alks as

 an important

component

 of susta

inable and 

healthy com

munities and

 walking as

 an ine

xpens

ive and e

njoyable

activity that reduc

es congest

ion and cons

erves ener

gy.4

11

Sidewal

k repair

A. Approac

hes to S

idewalk

 Repair and M

aintenan

ce

Despite their long 

history and u

biquity, side

walks ar

e often ove

rlooked 

as non

-critical i

nfrastr

ucture.

While listin

g bridge

s, dams, levee

s, ports, ra

ils and r

oads, th

e American Society of Civil Eng

ineers' R

eport

Card for America's In

frastruct

ure does 

not mention sidewalks. While it is 

true that 

the cat

astrophic

failure o

f a dam or bridge 

would undou

btedly have 

calamitous r

esults, th

e cumulative i

njuries and

conseque

nt expen

diture of municipal funds 

from the incre

mental decay of sidewa

lks can

 be equ

ally

su

bst

an

tia

l.

The lega

l and fisca

l impact of broken or displaced side

walks and 

the respo

nsibility for their rep

air has

been a cons

tant, if in

conspicuous, 

issue in 

many California cities for some time. The is

sue of repair

respons

ibility has 

obvious leg

al implication

s: liability for the 

existence o

f a dan

gerous c

ondition and t

he

requirement to m

aintain a

n acces

sible side

walk und

er the A

mericans 

with Disabilities 

Act and 

Californ

ia

4 Lukaitou-Sideris and

 Renia Ehren

feucht,

 

Vibrant Sidewalks in the 

United Stat

es: Reintegrating Walking and a

Quintesse

ntial Social Realm

 

(Access

 Magazine 

Spring 

2010),· American P

lanning Ass

ociat

ion, The

 

impo

rtan

ce o

f

Sidewalks

 

(The New Planner, Fall 2013)
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disability ac

cess l

aws. The r

epair o

bligatio

n also cre

ates p

olitica

l difficulties 

- both 

for thos

e cities w

hich

maint

ain an ord

inan

ce placing 

the re

pair 

obligati

on on pr

operty ow

ners 

(and w

ho c

onsiste

ntly d

eal with

surpr

ised a

nd disgru

ntled 

property ow

ners) and t

hose

 cities th

at ha

ve not

 enacte

d such

 an o

rdinan

ce

becau

se of pub

lic opp

osition and 

which face

 a st

eady in

crease 

in da

maged 

sidew

alks a

nd the 

pote

ntial

liability ar

ising f

rom thos

e side

walks

.

Los Angeles pro

vides a 

singular exa

mple. In 197

4, as a r

esult of a gr

ant of feder

al fund

s, Los A

ngeles

passe

d an ord

inance

 placing

 the ob

ligatio

n to re

pair s

idew

alks o

n the 

City. Since th

e fede

ral fund

s dried

up a fe

w years late

r, the 

City has

 had d

ifficulty en

acting

 leg

islatio

n to place t

he rep

air ob

ligat

ion back

 on

the pr

opert

y owners. As of 2010

, appro

ximately 4,7

00 of the 

Los Angeles' 1

1,000 linear miles o

f

sidewa

lk (app

roximately 43%

) were in

 disrepai

r. The C

ity est

imated s

pending be

tween 4 and

 6 million

dollars in

 liability claims and t

he cost

 estim

ate to 

repair t

he sidew

alks wa

s betw

een 1.

2 and 1

.5 billion

dollars. 

Los Angeles ha

s been cons

idering

 repealing th

e 1974

 ordinance

 to sh

ift resp

onsib

ility b

ack to

the ho

meowners. This effort ha

s face

d opp

ositio

n from

 the h

omeow

ners an

d even unsu

ccessf

ul efforts

in the 

State 

Legislatu

re to 

require a p

ublic vote

 prior to p

lacing

 the o

bligati

on back

 on th

e ho

meowner.

Sacram

ento a

lso exp

erimented w

ith as

suming th

e repa

ir obligat

ion. From 1943 through 

mid-197

3, the

City's po

licy was that

 prope

rty ow

ners w

ere res

ponsible for the c

ost of all r

epairs

 exce

pt those 

cause

d

by City str

eet tr

ee ro

ots fo

r which th

e City sh

ared r

espo

nsibility. In mid-173, th

e City ado

pted a

 new

policy m

aking t

he City res

ponsib

le for all sidew

alk rep

airs. Not

 surpri

singly, sid

ewalk rep

air reque

sts

increa

sed su

bstanti

ally. In mid-197

6, finding th

e existing 

policy u

nworkab

le, the

 City elected 

to ad

opt a

policy m

aking 

prope

rty ow

ners r

espon

sible fo

r all sidew

alk re

pairs, in

cluding th

ose re

pairs ne

cessitat

ed

by dam

age ca

used b

y City stre

et tree

s. Other cities h

ave ba

cked a

way fro

m an ordinanc

e placing

 the

 Brasuell,

 

Where the Sidewa

lk Ends

 ... In a Tree Ro

ot-Re

lated 

Lawsuit,

 

Oct. 20, 2011)

<http://la.c

urbed.

com/archives/20

11/10/where 

the side

walk e

ndsin a

 tree 

rootrelated 

lawsuit.ph

p>
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obligation of sidewa

lk repair on the p

roperty owner after a public ou

tcry. Those

 cities t

hat do

 have

sidewa

lk repa

ir ordinances

 in place no

nethe

less fac

e fairly

 consist

ent qu

estions

 from the

 public as

 to the

fairness a

nd lega

lity of asking a p

ropert

y owner to rep

airthe

 "public" side

walk.

Califor

nia, like

 numerous st

ates, h

as prov

isions 

allowing municipalities to

 impose a r

epair ob

ligation for

damaged s

idewal

ks on adja

cent pr

operty 

owners.6 

Pursua

nt to th

ese pr

ovisions

, virtually eve

ry major

United Sta

tes city has 

a sidew

alk repa

ir program that p

laces a 

repair

 obligatio

n on adjacen

t prope

rty

owners to

 varying deg

rees. For example, New

 York, Ph

ilade

lphia, Phoe

nix and 

Cincinn

ati make the

adjoining pro

perty o

wners fu

lly res

ponsib

le for adja

cent sid

ewalk

s. Atla

nta also m

akes

 the a

djacent

prope

rty ow

ner respo

nsible and 

just fac

ed a pu

blic bac

klash

 for send

ing out a

 number of repa

ir not

ices

prompted b

y disability ac

cess p

ressure

s. Ch

icago 

operate

s a "sh

ared co

st" res

pons

ibility p

rogra

m by

limiting th

e repa

ir cost 

to a set

 price 

per squa

re foot

 and su

bsidizing an

y remainder

. Washington D.C

. is

respon

sible for repa

iring th

e sidew

alks b

ut "per

manent r

epair

s" may be s

ubject

 to "ava

ilable fun

ding."

California's side

walk rep

airs provisions ar

e set fo

rth in 

Streets an

d Highways Co

de sectio

ns 56

00 ets

eq.

In 1935

, Assem

bly Bill 1194

 amended 

section 31 of the 

Improve

ment Act of 1911

 to pro

vide for the

repair 

and maintena

nce of sidew

alks, cu

rbing, par

king str

ips and re

taining wa

lls by a

djacent

 proper

ty

owners. Althoug

h the 

legislative 

history of Ass

embly Bill 11

94 is no

 longer availa

ble, som

e possi

ble

contex

t fort

he measur

e may be g

leane

d from the t

ime perio

d of its p

assage

. In his Inaug

ura

l

 Address of

Januar

y 8, 19

35, Cal

ifornia Gov

ernor Merriam, in spe

aking o

f the e

conomic u

pheavals of the

 Great

Depres

sion, sa

id:

 See

 

Schae

ferv.

 Lenah

an, 6

3

 

Cal.App.

d 324 

327-328 (19

44), and

 cases

 cited the

rein. Rese

arch into

 the sta

tutes

referenc

ed in the

 twenty cited ca

ses (a s

mall and c

ompletely unsci

entific s

ample) reve

aled that 

the ea

rliest

enactment dat

e was 18

56, the 

latest was 1937

 and th

e avera

ge enact

ment dat

e was 1903

.

 http://archive.llalive.c

om/news/local/storv.aspx?

storvid=27714

6 (2/11/13

)
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But as fon

dly as som

e may believe, an

d as earn

estly as o

thers may hope, 

government

itself cannot 

indefinitely assum

e the res

ponsibility for meeting a

ll the demands of this

depres

sion and t

his emergency

.

*

Of primary importance at t

his time, from

 the stand

point of an efficient

administration of State fu

nctions, 

is the ne

ed for placing the 

governm

ent of Ca

lifornia

on a sound fin

ancial basis. This we must do without imposing into

lerable taxes up

on the

people and w

ithout u

ndertaki

ng obligations

 not abso

lutely esse

ntial to th

e public

service. As the first 

step in su

ch a direction,

 we must adopt

 a prog

ram that will

 enable us

to keep o

ut expend

itures below our income.

Assembly Member Lyons pr

esented 

Assembly Bill 1194 a 

little over two weeks late

r. Though

the Gover

nor's message do

es not exp

licitly reference an e

ffort to place the 

sidewa

lk repa

ir

obligation on adjacen

t property owners, it is

 consiste

nt with the t

one and c

ontent of the

Inaugur

al Addre

ss.

The primary p

rovision requiring a propert

y owner to repair a d

efective sid

ewalk is Stree

ts and

Highways Code sec

tion 5610.

§5610. Maintenance by lot owners

The owners of lots or portions of lots fro

nting on any po

rtion of a public stree

t or place

when that street 

or place is improved or if and when the area be

tween the property

 line

of the adjac

ent prope

rty and t

he street 

line is mai

ntained a

s a park o

r parking st

rip, sh

all

maintain any

 sidewalk 

in such co

ndition that th

e sidewalk will not e

ndanger pers

ons or

property a

nd maintai

n it in a co

ndition which will not inter

fere with the p

ublic

0
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convenience in 

the use of those w

orks or areas

 save and

 except

 as to th

ose cond

itions

created or maintained in, upo

n, along, or in conne

ction with such s

idewalk by any

person other than the ow

ner, under and by virtue of any permit or right gran

ted to him

by law or by the city autho

rities in ch

arge the

reof, and suc

h persons sh

all be und

er alike

duty 

in relatio

n the

reto.

Pursuant t

o the auth

ority of section 5610, the

 majority of cities in

 California have

 passed

ordinances im

posing the 

obligation for sidewal

k repair o

n adjacen

t property owners. However,

there is so

me diversity as to th

e extent o

f the obligation and how

 it is imposed

. Some cities, like

Sacramento, impose the 

entire repa

ir cost on the property o

wner regardless of the cause o

f any

damage or displacement. Many cities exem

pt damage cause

d by c

ity trees

 from the repa

ir

obligation. Another option followed by m

any cities is a 5

0/50 sharing

 of repair costs.

 Some

cities, in ad

dition to a ge

neral sidewalk re

pair program

, have ins

tituted a

 program which

requires a defec

tive sidewa

lk to be rep

aired upon the sale of the prop

erty. This has

 the be

nefit

of allowing the cost of repair to be

 recovered or paid as part 

of the price of the property. One

means of imposing su

ch a requirement is to re

quire that th

e escrow docum

ents inclu

de a

certificate

 of compliance with the si

dewalk ordinance. In addition, som

e cities req

uire the

sidewalk t

o be repa

ired as a co

ndition of the issu

ance of a building permit above a s

et value.

One issue often overlool<ed is the seco

ndary obligation of section 5610. After setting forth the

obligation of adjacent 

property owners to maintain the 

sidewalk "i

n such 

condition that the

sidewalk will not end

anger persons

 or proper

ty . . . [or] interf

ere with the

 public

convenience," secti

on 5610 "exce

pt[s] . . . those conditions cr

eated or maintained 

in, upon,

 This diversity appears t

o be prese

nt througho

ut the nati

on. A survey 

of 82 cities in 45 

states foun

d that 

40

percent of the cities required prope

rty owners to pay

 the ful

l cost of repairing sidewalks

, 46 percent s

hare the cos

t

with proper

ty owners, and 1

3 percent 

pay the full cost o

f repair. S

houp,

 

Fixing Broken Sidewalks lAccess ,

 

No.36,

Spring 2010) pp. 30-36

 Both Pasade

na and Piedmont have su

ch programs in place.
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along, or in conne

ction with such si

dewalk by any

 person otherth

an the owner, under and 

by

virtue of any perm

it or right gran

ted to him by law or by the city autho

rities in charge the

reof,

and such

 persons sh

all be unde

r a like du

ty in relation ther

eto."

There are no r

eported cases

 interpreting or applying this langua

ge. The pur

pose app

ears to be

to impose on utilities

 which maintain fac

ilities (po

les, guide wires, va

ults, etc.

) in or on the

sidewalk, the

 same obligation as imposed on adjacent

 property o

wners. This is a somewhat

different co

nceptual obligation than tha

t imposed on adjacen

t propert

y owners beca

use the

source of any defect or interference 

with the public convenience wou

ld be th

e utility facility, no

t

the sidewa

lk itself. Potentiall

y, the prim

ary importance o

f this aspec

t of sectio

n 5610 would be

with respect t

o accessibility issues. In many

 cities, utilit

y entities m

aintain facili

ties, partic

ularly

poles, which reduce

 the sidewa

lk width below the required thr

ee feet of the Cal

ifornia Building

Code and the 

four feet req

uired by the ADA draft Public Right-o

f-Way Guidelines. 1

1

B. Legal Issues Involving Sidewalk Maintenance

 Obligation

One issue th

at adjacent

 property owners charged

 for sidewalk repa

irs often raise is whether the

sidewalk r

epair obligation of section 5610 ap

plies where the sidewal

k is displaced or damaged

due to trees l

ocated in the

 public right o

f way.12 Though no s

tatistics exist, tree

 roots are

0 Title 24 2013 C

alifornia Building Code, se

ction 11B-403.5.1 C

lear Width - "

Exception 3

. The clear width for

sidewalks a

nd walks sh

all be 48 inc

hes minimum. When, becaus

e of right of way restricti

ons, natur

al barriers

 or

other exiting cond

itions, th

e enforcing age

ncy deter

mines tha

t compliance with the 48

-inch cle

ar sidewalk

 width

would create an 

unreasonable hardship, the clear width may be red

uced to 36 

inches."

11 http:j/www.access-board.g

ov/guidelines-and-standards/st

reets-sidewal

ks/public-rights-

of-way/propo

sed-

ights-of-way-guidelines 

- R302.3- "Continuo

us Width. Except as pro

vided in

 R302.3.1, the c

ontinuou

s clear width

of pedestria

n access ro

utes shall b

e 1.2 m (4.0 ft.) 

minimum, exclusiv

e of the width of the cu

rb."

12 The issue 

is one of substant

ial importance to the

 City of Sacra

mento - one

 of many c

ities claim

ing the moniker:

"City of Trees." According to som

e estimates, as of 2005, Sa

cramento had more trees p

er capita than an

y city

except Paris. Jason Margolis,

 

California's Capital Sees Big Benefits in M

ore Trees

 

(11/25/05)

<http://www.npr.org/templates/story/story.php?storyld=5027514

>.
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undoubte

dly the pred

ominate cause

 of damage to sidewalks.13 As noted ab

ove, many

 cities

 do

not impose the

 sidewalk

 repair o

bligation on adjacen

t prope

rty owners where tree

s located

 in

the right o

f way have

 damaged the 

sidewalk

. Many do, i

ncluding those 

with a 50

/50 sharin

g

program.

Though there is 

a great de

al of visceral appeal to the ar

gument that an 

adjacent pr

operty ow

ner

should not bea

r responsib

ility to re

pair a side

walk caused

 by a tree 

in the r

ight of way when the

property owner has no co

ntrol over the tree'

s roots, th

e statutory languag

e and the r

eported

cases do

 not su

pport this position.1

4

Initially, it should be note

d that sect

ion 5610 mak

es no distinctio

n as to t

he cause o

f a damaged

sidewalk in imposing a m

andatory repair ob

ligation on the adja

cent prope

rty owner. Though not

expres

sly add

ressin

g the is

sue,

 

Jones v

. Deete

r 

(1984

) 152 

Cal.App.3

d 798, 

supports t

he pr

oposit

ion

that the ad

jacent pro

perty owner is respons

ible where damage is cause

d by a tree

 located 

in the right

-

of -way. In Jones, 

the plaintiff was injured

 when she trip

ped on a break in the

 sidewalk

 caused

 by a

Magnolia tree located i

n the "parkway. „

 15

 

The plaintiff 

brought

 suit ag

ainst bot

h the prop

erty owner

and the c

ity. The plaintiffap

pealed a jud

gment fo

r the p

roperty owner. The Cou

rt, in af

firming th

e

judgment, held that w

hile the pr

operty owner had a d

uty of repair, even thoug

h the side

walk had be

en

damaged by 

a tree in 

the right

-of-way (park

way), liab

ility could not b

e imposed ag

ainst t

he propert

y

owner on this basis. "Under section 5610 the

 abutting

 owner bears t

he duty to

 repair defec

ts in th

e

13 Randup, Mcherson and

 

Costeo, A Review of Tree Root 

Conflicts with Sidewa

lk, Curbs and

 Roads,

 

(1<luwer

Academic Publishers) 2003

14 In jordan v, City of Sacramento (2007

) 148 Cal,App

.4h 1487, at pa

ge 1492 foo

tnote 2, the court quest

ioned the

legality of imposing repa

ir responsib

ility on property o

wners for damage caused

 by city trees an

d suggeste

d the

"City might wish to rev

isit its ord

inance ..."

15 The Jones c

ourt define

d "parkway" as the

 area "be

tween the 

sidewalk an

d the pu

blic stree

t." Stree

ts and

Highways Code 

section 5600 defines "

sidewalk" to incl

ude "a park 

or parking 

strip mai

ntained i

n the are

a between

the property line and t

he street lin

e and also includes c

urbing, bul

l<heads, reta

ining walls or othe

r works for the

protection of any side

walk or of any such pa

rk or parking

 strip." This portio

n of the rig

ht of way is also sometimes

referred to a as "mow strip."
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sidewalk,

 

regardless of whether he has created these defects. \t ws fe\, however,

 that it would be

unfair for such an ownerto be held liable to travelers injured as a result of sidewalk defect

s which were

not of the owner's making." (/d. at 827, italics added.) Thus, the case highlights the absolute nature of

the repair obligation (even when caused by tree

s located in the r

ight-of-way) by contrastin

g it with the

absence of any liability exposure unless the defect is ca

used by the owner. Putting aside 

the legal

arguments, not all of the equities for imposing the cost of repair on adjacent property owners where

damage is caused by a tree in the right o

f way are on the side of the property owner. While property

owners may argue that they have no control over the direction of tree roots; neither does the city. In

addition, city trees typically provide great benefits to homeowners and for many the presence of large

trees is a factor in the purchase of their home. The trees are aesthetica

lly pleasing and provide shade

which cools the home and helps keep other vegetation alive. They also enhance the monetary value of

the home. While obtaining these benefits, the homeowners do not incur the costs of maintaining the

trees (such as watering, trimming or fertilizing) or suffer the potent

ial of liability for injuries cau

sed by

the tree itself (falling limbs; low hanging branches; branches obscuring traffic signs or lights, etc.).

1"

Sidewalk Liability

A. Tort Liability for Defective Sidewalks

Nine years after the passage of the predecessor to section 5610, the First Appellate District

decided 

Schaefer v. Lenahan

 

(1944) 63 Cal,App, 2d 324 . Florence Sch

aeffer stepped 

in a hole in

the sidewalk in front of property owned by J.W. Lenahan. Lenahan was notified bythe City and

County of San Francisco to repair the sidewalk but 

did not do so. The common law rule was that,

in the absence of statute, the owner or occupant of premises abutting a public street had no

duty to repair the sidewalk and consequentl

y, no liability to those injure

d as a result of a
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defective sidewalk. Schaefer argued that the p

redecessor to section 5610 (as it existed in 1944)

imposed a duty of repair and a v

iolation of that duty gav

e rise to a caus

e of action for those

injured by a d

efective sidew

alk. The court

 rejected the

 argument, finding that the "obvious

purpose of the statute w

as to provide a means of reimbursing the city for the cost of the repair

s.

To impose a wholly new duty upon the property owner in favor of third persons wou

ld require

clear and unambiguous language." (/

d. at p. 332.)

The limitation on liability to third pa

rties for a defective sidewalk is commonly referred t

o as the

"Sidewalk Accident Decisions Doctrine."

 

Contreras v. Anderson 199)

 

59 Cal.App.4h 188, 195

fn.6.) As noted by

 

Lenahan,a

 

liability obligation may be imposed on property o

wners by clear

and ambiguous language."

An ordinance with such langu'age was approved by the Court in

 Gonzales v. San Jose

 

(2004) 125

Cal.App.4th1127 . The San Jose ordinance approved by Gonza/es provides that if an abutting

property owner fails to maintain a sidewalk 

in a non-dangerous condition and any person suffers

injuries as a result, the property owner is responsible to the person for the resulting damage

and injury.

 

Gonzales, supra, 125

 

Cal.App.4h at p. 1134 citing San Jose Municipal Code §§

14.16.220 and 14.16.2205.) However, it is important to note the limits of sidewalk liability

ordinances. Because municipal liability for torts is a matter of statewide concern, suc

h liability

"may not be regulated by local ordinances inconsistent with state law as established by the Tort

Claims Act."

 

ity of Ontario v. Superior Court 

 

(1993) 12 Cal.App.4th 894, 899-900 citing

 Societa

per Azioni de Navigazion

e /ta/ia v. City of Los Ange/es (1982) 31 Cal.3d 

446, 463.)

. This precludes

a city from absolving itself of liability but does allow concurrent liab

ility of adjacent property

owners. Sidewalk liability ordinances provide[] an additional level of responsibility for the

maintenance of safe sidewalks on the owners whose property is adjacent to and

 abuts the
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sidewalk." (G

onzaes, supra

 at 1139.) "

These owners are often in the best 

position to quickly

identify and address potentially dan

gerous conditions that might occur on the sidewalks, a

s

opposed to [the city]." /d.) Moreover, as the

 Gonzales

 

court noted

, in ord

er to f

ully prote

ct its

citizens, a city would have to hav

e sidewalk insp

ectors circu

lating the city, day and

 night. (/d.)

B. Liability for Defective

 or Narrowed Sidewalks un

der the ADA and California Disabiity Access

Laws:

In 2002, in B

rden v. City of Sacramento (9th Cir. 2002) 292 F.3d 1073, t

he Ninth Circuit, relying

in large part on statutory and regulatory interpretation by the United States

 Department of

Justice, de

termined that s

idewalks constitu

ted "programs" under the ADA. While the m

atter

was pending in the U

nited States 

Supreme Court on a

 

writ of ce

rtiorari, the

 

parties

 settled t

he

case and conveyed this information to the Court.

 Certiorari was

 

subsequently denied leaving

the Ninth Circuit opinion intact. The lega

l effect of the decisio

n was that b

ecause maintaining

sidewalks was a "program

" under the ADA and its implementing regulations, sidewalks needed

to be made maintained to be immediately accessible. According to the United States S

olicitor

General, interprete

d the holding and the T

itle 11 regulations to "req

uire only that the

 City's

system of public sidewalks - when viewed "in its en

tirety" - be genera

lly access

ible to and

usable by individuals with disabilities.16

Subsequent to the

 Barden 

decision, federal agencies, particularly the United Stat

es Access Board

(the entity charged w

ith creating p

ublic right of way guidelines) has taken the pos

ition in

16 Brief for the United States as Am

icus Curiae of the United States Solicitor General in

 

City of Sacram

ento, et al. v.

Borden, eta/.(Filed May 2003).
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numerous publications, that sidewalks are "facilities.

 

„17

 

This is also the concl

usion reached by

the Fifth Circuit in Frame v. Arlington, 65

7 F.3d 215 (5

th Cir. 2011- cert denied 2012

).

The drift from

 sidewalks a

s "programs" to sidewal

ks as "fac

ilities" is 

notable. Under the ADA,

"programs" must be made immediately accessible; conversely, "facilities" ar

e subject to a new

construction/alteration standard - in essence

 meaning that on

ly newly construc

ted or altered

sidewalks must be made "accessible." This is also the fram

ework adopted by

 the ADA draft

Public Right of Way Guidelines. Though cities within the Ninth Circuit remain subje

ct to the

Barden 

decision, the

 Franne

 

decision, as well as the pos

ition taken by federal agenc

ies, may form

the basis for a reexamination of the

 

Barden decision.

Of course, it is important to recognize that California law has required that new constructed

sidewalks, whether constructed using

 private or public funds, hav

e been required to be

accessible since 1971. (Government Code sect

ion 4450 and Health and Safety Code 

section

19956.5). Presumably, this has somewhat softened the impact of the 2003

 

Barden 

holding.

17 See e.g. United States Access Boa

rd, Proposed Rights-of-way Guideline, Part 1900. "The accessibility guidelines

for pedestrian facilities 

in the public right-of-way are set forth in the appendix to this part." < http://www.access-

board.gov/guidelines-and-standards/streets

-sidewalks/public-rights-of-way/proposed-rights-of-way-

guidelines/part-1190-accessibility-guidelines-for-pedestrian-facilities-in-the-public-right-of-way>
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Maintenance and Repair of City Sidewalks

INTRODUCTION

There are over 5,000 miles of public sidewalks in the City, some dating back to the early

1900's. Most property owners assume it is the City's responsibility to repair damaged sidewalks,

so they often ignore the problem or call the City to fix it. San Diego Pedestrian Master Plan

Report, § 8.2 (Dec. 2006). According to the Transportation and Storm Water Department, the

City receives approximately 600-700 requests annually to repair sidewalks. Tree roots are the

most common cause of sidewalk damage. The City is in the process of spending $9.5 million

in bond funds towards repairing concrete sidewalks, gutters, curbs, and curb ramps, including

approximately 3,800 locations of root-damaged sidewalks, The average cost to repair one section

of root-damaged sidewalk is about $2,200.

A growing number of California cities have adopted or are considering amendments to

their municipal codes regarding sidewalk maintenance and repair. Many of these cities have or.

had policies to either šplit the cost of maintenance or repair with owners of property fronting on

sidewalks, or for the city to pay the entire cost. Faced with declining revenues, increased

backlogs of deferred maintenance, and potential liability for trip and falls, cities are considering

new local laws that emphasize the responsibility of private property owners to maintain and

repair sidewalks.

QUESTIONS PRESENTED

1. Who is responsible for maintaining and repairing City šidewalks?

2. Who is liable for injuries to the public resulting from the failure to maintain

or repair City sidewalks ?
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SHORT ANSWERS

1. Under state law, every property owner is responšible for maintaining and

repairing the portion of the public sidewalk fronting his or her property. The City, however,

has shifted much of that responsibility onto it.self through Council Policy 200-12.

2. Generally, the City is liable for injuries to the public if the adjacent property

owner's failure to maintain or repair the sidewalk creates a dangerous condition, the City has

notice of the dangerous condition, and fails to make the sidewalk safe within a reasonable time.

Even though the adj acent property owner is responsible for maintenance and repair, the property

owner is generally not liable for injuries to the public. To encourage property owners to maintain

sidewalks, the City could adopt an ordinance making property owners responsible for injuries to

the public resulting from their failure to maintain and repair sidewalks as required by state law.

ANALYSIS

I. RESPONSIBILITY FOR SDEWALK MAINTENANCE AND REPAIR

Since at least 1935, state law has required the owners of property fronting a public street

to maintain sidewalks in a safe condition for use bý members of the public.

The ownérš of lots or portions of lots frònting on aý portion of a

publi street or place when that street or place is iniprovèd or if

and when the area between the property line of the adjacent

propèrty and the street line is máintainèd-as apark or

parking strip, shall maintain any sidwalk in such cndition that 

thé sidewàlk will hot èndàngér persons or property and maintàinit

iñ à condition which will not interfre with the public convenience

 iii the use of thoše wórks or aréáš sav and except as to those

conditions created or maintained in, upon, along, or in conñeétion

with such sidewalk by any person other than the owner, under and

by Virtue of an permit or ght granted to him by law or by the

city authoritiés in charge thereof, àñd such persons šhall be under a

like duty in relation thereto.

Cal. Sts. & High. Code § 5610; see Stats. 1935, p. 2148, § 31.

This statute imposes a duty on property owners to maintain and repair sidewalks adjacent

to their properties. Jodan v. City of Sacramento, 148 Cal. App. 4th 1487, 1490 (2007), The

only exceptin in the statute is for unsafe conditions caused by someone other than the property

owner, such as the City or a utility company lawfully using the sidewalk for its purposes. This

Office has issued a number of opinions over the years all concluding maintenance of City

sidewalks is the responsibility of the adjacent property owner. See 1952 Op. City Att'y 159

(Oct. 24,1952); 1984 City,Att'y MOL 208 (May 17, 1984); City Att'y MOL No. 88-89 (Oct. 12,

1988); 1993 City Att'y MOL 367 (Jun. 18, 1993).
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State law provides a procedure by which the City can recover the cost of sidewalk repairs

from property owners who fail to make the repairs themselves, but the procedure is impractical.

The City must first notify the property owner of the need to make repairs by mail and by posting

a notice on the property itself. Cal. Sts. & High. Code §§ 5612,5613. If the property owner does

not start repairs within two weeks, the- City must repair the sidewalk itself and prepare a report

for the City Council. Cal. Sts. & High. Code §§ 5615-5617. After a City Council meeting where

the property owner is given an opportunity to protest, the City may place.a lien on the property

for the cost of repairs. Cal. Sts. & High. Code § 5618; City Att'y MOL No. 93-60 (June 18,

1993). Considering the hundreds of sidewalk repairs the City performs annually, the relatively

small cost to repair one section of damaged sidewalk, and the time and cost involved with

docketing an item for a City Council meeting and placing a lien on property, it is neither

practical nor cost effective to pursue cost recovery from property owners for sidewalk repairs.

In 1975, the City adopted its current policy of paying for some or all of the cost to repair

sidewalks. The City pays the entire cost to repair sidewalks under the following conditions:

1. Damage caused by parkway trees.

2. Damage due to grade

 subsidence.

3. Damage due to City utility cuts.

4. Sidewalk fronting City-owned property.

5. Sidewalk at street intersection (no abutting property).

6. Damage due to heat expansion.

Council Policy 200-12. To encourage property owners to repair sidewalks iii other situations, the

City's policy is to offer to pay for half the cost of repair. Id. The policy of paying half of the

costs was adopted with the knowledge that the City was not necessarily obligated to share in

these costs. The City budgets $200,000 to $300,000 annually for this cost sharing program, but

according to City staff demand for the program has declined in the last few years.

Council Policy 200-12 shifts much of the responsibility for sidewalk repairs onto the City

which is the responsibility of private property owners under state law. For example,

responsibility for sidewalks damaged by parkway trees depends on who historically cared for the

trees. If the City planted the parkway trees and performed all necessary maintenance on them,

then the City is responsible for repairing the sidewalk if it is damaged by roots from the parkway

trees. Jones v. Deeter, 152 Cal. App. 3d 798, 805 (1984); 1984 City Att'y MOL 196. If the

 "There presently does not exist a written policy rearding sidewalk maintenance. Our uniform practice in this

regard has basically been to make interim asphalt repairs to all unsafe conditions and if the original sidewalk was

damaged by parkway tree roots or City utility cuts, City forces follow up with permanent concrete replacement.

Unsafe conditions which exist because the original sidewalk has deteriorated due only to age, etc., are deemed to be

the responsibility of the abutting property owner, in accordance with the State Street and Highway Code, Section

5610. This practice has resulted in numerous instances of aged sidewalk being patched with asphalt but not

subsequently replaced with new concrete. In view of the interest in this subject, a draft policy statement on sidewalk

maintenance has been prepared which will permit a 50% cost contribution by the City for the replacement of aged,

deteriorated sidewalk. This policy was amended and approved by the Public Facilities and Recreation Committee

on September 9, 1974." Docket Supporting Information (dated Oct. 16,1974) for San Diego Resolution R-212590.
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parkway trees were planted, trimmed, or cared for by the adjacent property owner, then the

property owner is responsible for repairing the sidewalk. Jones, 152 Cal. App. 3d at 805. Under

Council Policy 200-12, however, the City has assumed responsibility for repairing all sidewalks

damaged by parkway trees, regardless of who planted or cared for the trees.

Under Streets and Highways Code section 5610 and the rule in

 

Jones,

 

the City is only

responsible for repairing sidewalks adjacent to City-owned property and sidewalks that are

damaged by City activities or parkway treeš planted and maintained by the City. The City is not

responsible for repairing sidewalks damaged by grade subsidence, heat expansion, parkway trees

planted or maintained by others, or for paying half the cost of repairing sidewalks deteriorated

over time. However, the City has assumed responsibility for these repairs and costs through

Council Policy 200-12.

Thoughthere is no mention in the records accompanying the adoption of Council

Policy 200-12, it·may have been adopted in part because of the availability of federal funding.

The same year the City drafted its policy, the City of Los Angeles adopted an ordinance

requiring it to repair all sidewalks damaged by tree roots. Los Angeles Municipal Code

§ 62.104(e). Los Angeles is now considering repealing this ordinance.becáuse it was originally

funded with federal funds which have long since disappeared. City of Los Angeles Report on

Sidewalk Repair Optiòns (Apr. 8, 2010). According to the Los Angeles Times, roughlý 4,600

miles of Los Angeles' 10,750 miles of sidewalks are in need of repairs, át a projected price of

$1.2 billion. Martha Groves, LA.

 

May Stop Footing Bills for Sidewalk and Driveway Repairs,

Los Angeles Times, Maý 9, 2010.

II. LIABILITY FOR FAILING TO MAINTAIN SIDEALKS

A. Liability of the City

Generallý, a public entity is liable for injury proximately caused by a dangerous condition

of its property if the dangerous condition was created by its employee, or if the public entity had

actual 9r constructive notice of the dangerous condition with sufficient time to have protected

against it prior to when the. injury occurred. Cal. Gov't Code § 835, The conditin is dangerous

if it creates a substantial risk of injury to users exercising due care and using the property in

reasonably foreseeable manner. Cal. Gov't Code § 830(a); Milligan v. Golden State Brdge

Highway & Transportation District, 120 Cal. App. 4th 1,6-7 (2004). Minor, trivial or

insignificant defects are not dangerous. Cal. Gov't Code § 830.2;

 

Stathoulis v. City of

Montebello, 164 Cal. App. 4th 559, 566 (2008).

Whether a damaged sidewalk is a dangerous condition depends on a number of factors.

Courts will consider all the circumstànces surrounding the accident, inclding the size of the

defect, whether the sidewalk had broken pieces or ja-gged edges, and whether the dëfect was

concealed by debris, grease, water or darkness. Caloroso v. Hathaway, 122 Cal. App. 4th 922,

927 (2004). Courts also recognize that not all sidewalk cracks are dangerous:
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[Et is impossible for a city to maintain its sidewalks in perfect

condition. Minor defects nearly always have to exist. The city

is not an insurer of the public ways against all defects. If a

defect will generally cause n, harm when one uses the sidewalk

with ordinary care, then the city is nót to be held liable if, in fact,

injury does arise from the defect.

Fielder v. City of Glendale, 71 Cal. App. 3d 719, 725-726 (19

77). Changes

 in elevation of

less than three-fourths of an inch maý not be dangerous as a matter of law if no aggravating

circumstances or facts exist. Id. at 725.

The City need not have actual knowledge of a dangerous condition of a sidewalk to be

liablè because having constructive

 notice is sufficient. The City has constructive not

ice if a

dangerous condition is obvious and has existed for a sufficient period of time before the accident

for City employees to have dis

covered and remedied the situation

 had they been ope

rating under

a reasonable

 plan of inspecti

on. Cal. Gov't Code § 835.2

;

 

The State of Californi v. Supio

Court ofSan Mateo County, 263 Cal. App. 2d 396,400 (1968). The City cannot esca

pe liability

by not inspecting its sidewalks. See Fack ell v. City of San Diego, 26 Cal. 2d 196, 207 (194

5).

The length of time a dangerous sidewalk condition must exist before the City has constructive

notice depends on the facts of the particular case. Lorraine v. Ci 

 

of Los Angeles, 55 Cl.

 

App.

2d 27,30-31 (1942). Constructiýe notic

e could be found if a dangerou

s condition existed for as

little as four or five days. See Wise v. City ofLos Angeles, 9 Cal. App. 2d 364,366 (1935)

[finding Los Angeles had both constructive and actual notice]. 

The City would probably not have

constructive notice of a dangerous sidewalk condition created the night before an acc

ident.

See Kotronakis v. City and County of San Fancisco, 192 Cal. App. 2d 624, 630 (1961)..

Tle City may be liable even if the dangerous condition was caused by the adj acent

property owner' s failure to naintai or repair the sidewalk. The City has a duty to keep

sidewalks safe, even from dangerous sidewalk conditions created by adjacent property owners.

Peters v. City and County of San Francisco, 41 Cal. 2d 419, 429 (1953). If the City has actual or

constructive notice o

f a dangerous condition, it has a duty to tak

e reasonable steps to protect th

e

public from the danger. Constantinescu v. Conejo Valley Unifed School District, 16 Cal. App.

4th 1466, 1475 (1993). The negligence of others will not necessarily relieve the City of liability

if the condition is dangerous. Id. at 1472.

B. Liability of Adjacent Property Owners

 Property owners are generally not liable to th

e public for injuries that occur

 on sidewalks

fronting their property. A property owner's duty under štate law to maintain and repair sidewalks

is á duty owed to the City, not to members of the public

. Schaefer v. Lenahan, 63 C

al. App. 2d

324,327 (1944). A property owner may be liable if he or she alters the sidewalk for the benefit

of his or her property.

 

Sexton v. Brooks, 39 Cl.

 

2d.153, 157 (1952). A property owner may also

be liable if he or she negligently damages the sidewalk. Moeller v. Fleming, 136 Cal. App. 3d

241,245 (1982). But failure to maintain and repair a sidewalk as required by California Streets

and Highways Code section 5610 does not by itself give rise to liability of a property owner.

Williams v. Foster, 216 C

al. App. 3d 510, 521 (1989).
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The City could adopt an ordinance making property owners responsible to the public for

injuries that occur from theirfailure to maintain and repair sidewalks. The City of San Jose was

among the first to adopt such an ordiance:

The property owner required by Section 14.16.2200 to maintain

and repair the sidewalk area shall owe a duty to members of the

public to keep and maintain the sidewalk area iii a safe and

noñdangerous condition. If, as a result of the failue of any

property owner to maintain the sidewalk area in a nondangerous

condition as required by Section 14.16.2200, any person suffers

injury or damage to person or property, the property owner shall

be liable to such person for the resulting damages or injury.

San Jose Municipal Code § 14.16.2205.

San Jose's.ordinance·was upheld as constitutional ad was not preempted by state law.

Gonzales v. City ofSan Jose, 125 Cal. App. 4th 1127 (2004). The court in

 

Gonmles

 

highlighted

the ordinance' s importánt public purpse:

[I]t provides an additional level of responsibility for the níaintenanèe

of safe sidewalks on the owners whose property is adjacent to and 

abuts the sidewalk, These owers are:often in the best position to

quickly identify and address potentially dangerous conditions that

might occur on the sidewalks, as opposed to.San Jose.

Without section 14.16.2205, ábutting landowners would have no

incentive to maintain the sidewalk adjacent to their property in a

safe condition.

Id. at 1139 (citation omittd).

If the City adopts such an ordinance, it would make proprty owners share liability with

the City. Id. at 1138; see 1984 City Att'y MOL 196. An ordinance going further and requiring

adjacent property owners to indemnify th City from all liability would probably be

unconstitutinal. Jordan, 148 Cl. App. 4·th at 1491 n. 2.

The City may also require propert  owners to maintain the parkway trees and parkway

areas fronting their property because the sidewalk includes the curb and á park or parking strip.

Cal. Sts. & High. Code § 5600; see Low v. City of Sacramento, 7 Cal. App. 3d 826 (1970).

This result [finding the city liable because it maintained the

parkway trees] need have no great fiscal impact on the City of

Long Beach. Should it tire of its responsibility to care for the

magnolias at issue here, this task may be passed·on to abutting

owners under the procedure established by Streets and Highways

Code, séction 5600 et seq.
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Jones, 152 Cal. App. 3d at 806; but see Williams, 216 Cal. App. 3d at 521 [criticizing

 

Jones

because the California Streets and Highways Code does not establish a "procedure" for "passing

on" such responsibility to property owners]. The City of San Jose adopted such an ordinance,

which also makes property owners liable to members of the public if their failure to maintain

parkway trees or landscaping causes an injury. San Jose Municipal Code § 13.28.190. Such an

ordinance would not necessarily give property owners the discretion to remove existing trees

because the City may lawfully prevent removal of trees along City streets.

 

County of Santa

Barbara v. More, 175 Cal. 6, 12 (1917). Trimming or removing parkway trees requires a permit

from the City issued at no cost. SDMC §§ 62.0604, 62.0615.

CONCLUSION

Whether the City should adopt an ordinance like San Jose's ordinance is a policy decision

for the Mayor and City Council. Under long standing state law, every property owner is

responsible for maintaining and repairing the portion of the public sidewalk fronting his or her

property. The City, however, has shifted much of that responsibility onto itself through Council

Policy 200-12. Private property owners currently have little incentive to repair damaged

sidewalks because it is generally just the City that faces liability for injuries that occur from

dangerous sidewalk conditions. The City could adopt an ordinance requiring property owners to

maintain and repair sidewalks fronting their property, and make them share liability with the City

for injuries to the public caused by their failure to do so. This Office stands ready to draft an

ordinance for consideration if we are so directed.
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