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REPORT TO HONORABLE MEMBERS OF THE CITY COUNCIL

ANALYSIS OF SAN DIEGO STATE UNIVERSITY’S OFFER, DATED OCTOBER 28, 2019,
TO PURCHASE THE SDCCU STADIUM SITE IN MISSION VALLEY

INTRODUCTION

In November 2018, local voters approved Measure G, the SDSU West citizens’ initiative,
the main substance of which is now codified in San Diego Municipal Code (Municipal Code or
SDMC) section 22.0908. See Attachment A to the Staff Report dated November 6, 2019 (Staff
Report), related to item 200 on the November 18, 2019, docket of the San Diego City Council
(Council). Measure G contemplates that the City of San Diego (City) and San Diego State
University (SDSU) will negotiate a purchase and sale agreement (PSA), as well as other
necessary agreements, related to the sale of the City’s real property located at 9449 Friars Road
in Mission Valley, commonly referred to as the SDCCU stadium site (Property).

During the Council meeting on October 14, 2019, SDSU presented a written offer to
purchase the Property. See Attachment L to the Staff Report. The Council requested that City
staff and the Office of the City Attorney return to the Council with an analysis of SDSU’s offer.
On October 28, 2019, however, SDSU submitted to Mayor Kevin Faulconer a substantially
revised offer (Revised Offer), which superseded the earlier offer of October 14. See Attachment
B to the Staff Report. At its November 18, 2019, meeting, the Council will be asked to provide
direction to the City’s negotiating team' regarding the Revised Offer, including specific deal
points to be addressed in preparing and negotiating the PSA.

The San Diego Charter requires the Mayor’s office or a City department acting under the
Mayor’s direction (collectively, the Mayor) to conduct the City’s contract negotiations, including
real property negotiations. See City Att’y MS 2019-1 (Jan. 7, 2019). Therefore, the Mayor will
negotiate the PSA, and this Office will advise on legal issues and risks and assist him in drafting
the PSA. The Mayor will ultimately present the PSA to the Council for approval. At that time,
the Council must determine whether the proposed sale, as memorialized in the negotiated PSA,
complies with Measure G’s requirements and is “at such price and upon such terms as the
Council shall deem to be fair and equitable and in the public interest.” SDMC § 22.0908(a).

! As confirmed in a press release issued by the Mayor’s office on March 1, 2019, the City’s negotiating team
consists of the City’s Chief Operating Officer, Assistant Chief Operating Officer, and several department directors
and other City employees, and the negotiating team is advised by this Office.
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ANALYSIS

The Revised Offer contains SDSU’s summary of 25 main deal points to be memorialized
in the PSA. SDSU’s proposed deal points are not exhaustive or fully comprehensive, which
means that SDSU and the City will need to negotiate, and memorialize in the PSA, many terms
and conditions not addressed in the Revised Offer. The PSA will be a complex document that
incorporates numerous deal terms and includes various detailed attachments. While the total
purchase price or other financial arrangements may garner the most attention in a high-profile
transaction of this nature, every term of the PSA will be important. If any term is not clearly and
accurately memorialized, one party or the other could incur additional risk, or a future dispute
could arise between the parties due to ambiguities in the PSA.

Notwithstanding the Council’s request during the October 14 meeting, the Mayor has
opted not to provide a written analysis of the Revised Offer. To ensure the Council has
preliminary information necessary to evaluate the Revised Offer, this Office and the Independent
Budget Analyst have provided an initial analysis that, while not fully comprehensive, reflects
City staff’s input on certain issues over the past ten months. As noted in Attachment 1, additional
input from City staff and policy direction from the Mayor will be essential in determining
whether the City’s taxpayers and ratepayers are receiving a fair and equitable offer. In addition,
as this Office prepares the PSA and the parties delve more deeply into the specifics of the
transaction, we will need further input from the Mayor and the Council regarding various policy
decisions to be reflected in the PSA.

This Office has evaluated the Revised Offer applying three main principles: (a) whether
‘each deal point in the Revised Offer is consistent with Measure G, including both Municipal
Code section 22.0908 (and related legislative findings and other provisions) and voter intent
based on campaign promises made by SDSU and Measure G’s proponents; (b) whether
incorporating each deal point into the PSA will help provide a factual basis for the Council to
make the required finding under Measure G that the negotiated transaction is fair and equitable
and in the public interest; and (¢) whether the Revised Offer is consistent with the preservation of
the City’s rights and responsibilities, through its Public Utilities Department (PUD) and other
departments, to construct, operate, and maintain existing and planned future public facilities on
or about the Property.

This Office’s analysis is laid out in two separate spreadsheets. The first spreadsheet,
entitled “Evaluation of SDSU’s Proposed Deal Points,” contains two columns. See Attachment 1.
The left column recites verbatim each deal point in the Revised Offer. The right column consists
of both a high-level summary of this Office’s evaluation of each deal point and a more detailed
analysis explaining background information and specific issues. The second spreadsheet, entitled
“Additional Deal Points for the Council’s Consideration,” identifies deal points that are not
specifically referenced in the Revised Offer, but are necessary in our view to achieve consistency
with Measure G and adequately protect the City’s interests. See Attachment 2. Due to time
constraints and unavailable information, this Office’s analysis may not comprehensively cover
every topic and may need to be supplemented if additional information becomes available.
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At previous public meetings regarding the City’s potential sale of the Property to SDSU,
several topics have been the focus of significant discussion or have been raised by multiple
Councilmembers as areas of particular concern. Our analysis of those topics is summarized in the
bullet points below. It is not our intent to diminish the importance of any other deal points in the
PSA transaction by highlighting those topics below for the Council’s consideration.

e Purchase Price: The Revised Offer includes a purchase price in the amount of
$86,200,000, plus a time-value adjustment using a 2.149 percent annual index factor
from September 30, 2017, through the close of escrow, on the Water Utility Fund’s
37 percent portion of the Property. See Attachment 1 (deal point 3). SDSU’s proposed
purchase price is generally consistent with Measure G because it is based on an
independent appraiser’s opinion of the Property’s value before cost deductions related
to River Park improvements and stadium demolition, as well as the appraiser’s
opinion of a reasonable time-value adjustment factor. We recommend that the
Council evaluate the proposed purchase price in the context of all financial terms in
SDSU’s offer, some of which will cause the City to incur significant costs for public
improvements supporting the Project. In the Revised Offer, SDSU has proposed that
the City allocate approximately $10 million of the purchase price proceeds (all of
which must come from the General Fund portion) toward public improvements. See
Attachment 1 (deal points 6 and 7). Those improvements, consisting of the Fenton
Parkway Bridge and other unspecified improvements, will support both SDSU’s
development project and other existing or future developments in the vicinity. Based
on City staff’s input, we will need to clarify whether the City would be required to
contribute financially toward those improvements instead of using development
impact fees for that purpose.

~ o  Murphy Canyon Creek: The Revised Offer includes SDSU’s acquisition of the
Murphy Canyon Creek parcel in its current condition, without any obligation to make
improvements to the creek channel. See Attachment 1 (deal point 4). SDSU’s
proposal is generally consistent with Measure G. However, one necessary point of
clarification is whether SDSU will acquire the entire Murphy Canyon Creek channel,
or if the southernmost portion of the channel will remain in the City’s fee ownership
and be included in the River Park. Because SDSU is responsible for maintaining and
operating the River Park, and therefore the portion of Murphy Canyon Creek within
the River Park, it may be more practical in the long run for the City to transfer fee
ownership of the entire channel (including its southernmost portion) to SDSU. In any
event, we recommend that the PSA include a provision requiring SDSU to defend and
indemnify the City against risks associated with the creek channel. :

o Fenton Parkway Bridge: The Revised Offer includes a proposal wherein: (a) SDSU
would construct a ‘“2-lane, all weather, at grade with the trolley crossing (with turn
lane) bridge” (Bridge) prior to reaching 65 percent of planned equivalent dwelling
units, and provide up-front funding for all aspects of the Bridge, with SDSU’s
required contribution capped at approximately 25 percent of total Bridge costs; (b) the
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City would design and permit the Bridge and complete related environmental review;
and (c) the City would contribute up to $8.5 million of the purchase price proceeds,
plus $1.3 million in existing capital improvement project funds previously allocated
for a bridge at Fenton Parkway, and provide development impact fee credits. See
Attachment 1 (deal point 6). The California Environmental Quality Act (CEQA)
requires the completion of environmental review of Bridge construction. Until that
environmental review is completed, the parties can only establish a preliminary
agreement related to the Bridge. That agreement could not bind any party or commit a
party to a definite course of action, restrict the lead agency from considering any
feasible mitigation measures and alternatives, or restrict the lead agency from denying
the Bridge project. See Cal. Code Regs., title 14, § 15004(b). The timing of potential
construction of the Bridge will need to be coordinated with SDSU’s construction of
no more than 65 percent of its planned equivalent dwelling units. Thus, the Council,
with City staff’s input, may wish to consider whether it is more efficient for SDSU to
be the lead agency on the Bridge project, meaning that SDSU would complete CEQA
review and design, permit, and construct the Bridge.

o Potential Delay in Closing Date: The Revised Offer includes a target date to close

~ escrow by March 27, 2020, which is highly optimistic and may not be feasible. The
Revised Offer also provides for a new lease, at $1.00 per month with an unspecified
termination date, if the transaction fails to close by June 30, 2020, through no fault of
either party. See Attachment 1 (deal points 24 and 25). Given that nothing in the
Revised Offer specifies any conditions precedent to the closing, we presume that the
only scenario in which a delay of the closing would occur is if a lawsuit is filed by a
third party and a court issues a temporary injunction that prevents the parties from
consummating the PSA transaction. The Council may wish to ask SDSU to clarify
whether SDSU anticipates any conditions precedent to the closing. If the Council is
inclined to agree with SDSU’s proposed lease concept, we recommend including the
pre-negotiated lease as an attachment to the PSA and also including provisions in the
lease to confirm: (i) SDSU would be responsible to complete and pay for any
rehabilitation costs and capital improvements related to the safe operation of the
existing stadium; and (ii) SDSU would defend and indemnify the City against any
claims related to the condition of the Property, including the stadium and the creek
channel. Further, we recommend that the PSA establish a reasonable outside date for
the closing, such as December 31, 2023, so that the closing is not delayed
indefinitely.? Otherwise, the PSA could become inconsistent with Measure G’s

2 Measure G, at Section 7(A), states: “On or after the 20th Anniversary of the adoption of this Initiative, a vote of the
people shall not be required to amend or repeal any portion of this Initiative, and this Initiative and the Amendments
that it adopts, including all exhibits thereto, may be amended or repealed by any procedure otherwise authorized by
law.” This Measure G language does not signify that the City must allow the PSA transaction to remain in escrow
indefinitely, or even for up to 20 years after the passage of Measure G. Rather, the language means that, if a
legislative change to Municipal Code section 22.0908 is desired, the legislative change could occur during the first
20 years only if local voters approve the change. After the 20-year period elapses, a legislative change to Municipal
Code section 22.0908 could occur through the Council’s adoption of an ordinance, without a public vote.
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requirement that the River Park and the Joint Use Stadium be constructed within
seven years after the PSA is signed. SDMC § 22.0908(1), (j). Moreover, SDSU’s
proposal to lease the Property at $1.00 per month would not adequately compensate
. the Water Utility Fund with respect to its 37 percent portion of the Property. If the
rental amount is not increased, the City’s General Fund will be required to
compensate the Water Utility Fund for the interim use of its portion of the Property.

Our Office will continue to advise both the Mayor and the Council on options and
recommendations throughout the negotiating process, but ultimately, we will need policy
direction to resolve the issues identified in this Report and the attached spreadsheets.

CONCLUSION

As the Mayor indicated in a recent letter to SDSU, the Revised Offer represents a
“significant step forward in allowing the parties to reach consensus on Purchase and Sale
Agreement terms.” See Attachment C to the Staff Report. As described in this Report and the
attached spreadsheets, however, numerous significant issues must be resolved before the parties
can finalize a PSA on mutually agreeable terms.

During the November 18 meeting (or a subsequent meeting, if necessary to allow further
deliberation), the Council may provide direction regarding an appropriate resolution of specific
issues to ensure that the PSA transaction, in the Council’s estimation, will be fair and equitable
and in the public interest.

It is also important to note that we recently engaged the law firm of Schwartz Semerdjian
Cauley & Moot LLP to undertake an independent review of the proposed PSA transaction from
the perspective of the City’s water and sewer ratepayers.> We believe this independent review
will help ensure that the Water Utility Fund is fairly compensated in the PSA transaction for its
property ownership and that PUD’s interests are met with respect to the construction, operation,
and maintenance of existing and planned future public facilities on or about the Property.

3 The engagement of this law firm is based on the Council’s prior approval of a competitively-solicited list of
outside law firms in specific “as needed” topic areas. The cost of the law firm’s independent review has been set at a
maximum of $50,000, payable entirely by the Water Utility Fund.
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This Office stands ready to assist the Mayor and the Council in advancing the proposed
transaction to the next stage.

MARA W. ELLIOTT, CITY ATTORNEY

By s/ Kevin Reisch
Kevin Reisch
Senior Chief Deputy City Attorney .

By s/ Melissa D_Ables

Melissa D. Ables
Deputy City Attorney

KJR:MDA:nja
RC-2019-7
Doc. No. 2218820 6
Attachments
ce: Mayor Kevin Faulconer
- Kris Michell, Chief Operating Officer
Cybele Thompson, Director, Real Estate Assets Department
Mike Hansen, Director, Planning Department
Andrea Tevlin, Independent Budget Analyst
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