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REPORT  TO  HONORABLE  MAYOR  AND  MEMBERS  OF  THE  CITY  COUNCIL

DRAFT  PURCHASE  AND  SALE  AGREEMENT  AND  RELATED  DOCUMENTS  FOR  THE
CITY’S  SALE  OF  THE  SDCCU  STADIUM  SITE  IN  MISSION  VALLEY  TO  SAN  DIEGO
STATE  UNIVERSITY


INTRODUCTION


On  October  28,  2019,  San  Diego  State  University (SDSU)  submitted  to  the  City of San

Diego  (City)  a  revised  offer  (Revised  Offer)  to  purchase  the  City’s  real  property  located  at  9449
Friars  Road  in  Mission  Valley,  commonly  referred  to  as  the  SDCCU  stadium  site  (Property). See

Attachment  1.  Mayor  Faulconer  expressed  support  of the  “main  principles”  in  the  Revised  Offer

in  his  response  dated  October  28,  2019. See  Attachment  2.

On  November  18,  2019,  after  reviewing  detailed  reports  from the  Office  of the
City  Attorney  and  the  Independent  Budget  Analyst  (IBA),  the  San  Diego  City Council  (Council)

considered  the  Revised  Offer  and  approved  a  motion:  (1)  requesting  that  the  City  Attorney draft

the  Purchase  and  Sale  Agreement  (PSA)  for  the  proposed  transaction,  addressing  all  legal
concerns,  addressing  the  concerns  raised  in  the  written  reports  from  the  City  Attorney  and  the
IBA,  and  seeking  the  best  indemnification  and  protection  of the  City;  (2)  requesting  that  the  City

Attorney  submit  the  draft  PSA  to  City  staff for  an  objective  analysis  of policy,  including

concerns  raised  in  the  IBA’s  report,  and  operational  and  financial  impacts;  (3)  requesting  that  an
update  be  brought  forward  to  the  Council  in  mid-December  2019;  (4)  requesting  that  City staff

docket  the  draft  PSA  for  the  Council’s  consideration  at  the  first  possible  meeting  in  January

2020;  and  (5)  advising  that  the  draft  PSA  should  include  an  outside  closing  date  of no  later  than

December  31,  2020,  consistent  with  the  IBA’s  recommendation.


In  accordance  with  the  Council’s  motion  and  input  received  from City  management/staff,

this  Office  prepared  a  comprehensive  draft  of two  transaction  documents  (collectively,


Transaction  Documents)  between  the  City and  SDSU2:  (1)  the  draft  PSA,  which  includes

numerous  related  agreements  and  technical  exhibits  as  attachments;  and  (2)  a  separate

Memorandum  of Understanding  regarding  the  design,  environmental  review,  permitting,  and

1  The  year  in  the  date  on  this  Report  has  been  corrected  to  read  “2020”;  it  originally  was  listed  as  “2019.”
2  Technically,  the  Board  of Trustees  of the  California  State  University,  the  State  of California  acting  in  its  higher
education  capacity,  on  behalf of San  Diego  State  University (CSU),  rather  than  SDSU,  is  the  contracting  party,

consistent  with  CSU’s  contracting  protocol.  To  remain  consistent  with  prior  staff and  legal  reports  to  the  Council
regarding  this  transaction,  however,  the  main  body of this  Report  refers  to  SDSU,  rather  than  CSU.
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potential  construction  of Fenton  Parkway  Bridge  (Bridge  MOU).3  We  drafted  the  Transaction


Documents  to  be  consistent  with  Measure  G,4   the  Revised  Offer,  and  the  Council’s  approved

motion  on  November  18,  2019.  The  draft  Transaction  Documents  reflect  the  key operational  and
policy  input  provided  by  City  management/staff during  their  initial  review.5  The  draft  PSA  also
incorporates  information  received  from SDSU  following  its  transmittal  of the  Revised  Offer,

including  SDSU’s  plan  for  the  production  and  phasing  of affordable  housing  on  the  Property. See

Attachment  3.  The  draft  Transaction  Documents  are  now  ready  for  the  Council’s  consideration  at

the  public  meeting  on  January 27,  2020,  during  which  the  Council  may  provide  further  policy
direction  to  assist  the  City’s  negotiating  team  in  completing  negotiations  with  SDSU  and
presenting  a  final  version  of the  Transaction  Documents  to  the  Council  for  approval  that  the
Council  will  find  fair,  equitable,  and  in  the  public  interest  as  required  by  Measure  G.

DISCUSSION

Given  the  complexity  and  large  volume  of the  Transaction  Documents,  this  Office  has
prepared  three  attachments  to  this  Report  to  assist  the  Council  in  its  review:  (i)  Attachment  4,
which  identifies  specific  policy  issues  for  the  Council’s  consideration,  as  necessary to  allow  the
parties  to  complete  negotiation  of the  Transaction  Documents;  (ii)  Attachment  5,  which  provides

an  overview  of the  main  purpose  of each  draft  Transaction  Document;  and  (iii)  Attachment  6,
which  provides  a  summary  of the  material  provisions  of the  draft  Transaction  Documents  and
evaluates  the  consistency  of those  documents  with  Measure  G  and  related  campaign  promises,  the

Revised  Offer,  and  the  Council’s  November  18  motion.  Those  attachments  are  not  meant  to  be  a
substitute  for  the  Council’s  review  of the  entire  content  of the  draft  Transaction  Documents.  The
sale  of the  Property will  be  the  City’s  largest  and  most  complex  land  use  transaction  in  recent
history,  and  it  is  imperative  that  the  Council  read  the  draft  Transaction  Documents  in  their  entirety.


Important  unresolved  policy  issues,  such  as  the  affordable  housing  requirements  for
SDSU’s  project  and  potential  development  thresholds  to  be  applied  to  SDSU’s  project  to
incentivize  compliance  with  Measure  G,  are  identified  in  Attachment  4  to  this  Report.  We  will  be

3  The  Bridge  MOU  is  a  separate  document  because  the  potential  future  construction  of the  Fenton  Parkway Bridge
differs  from  the  various  development  components  envisioned  by the  draft  PSA.  Whereas  SDSU  has  prepared  an
environmental  document  in  accordance  with  the  California  Environmental  Quality Act  (CEQA)  with  respect  to  its
proposed  project  on  the  Property,  environmental  review  of the  potential  construction  of the  Fenton  Parkway Bridge
has  not  occurred  to  date.  The  parties  cannot  make  any absolute  financial  commitments  toward  construction  of the
Fenton  Parkway  Bridge  unless  and  until  environmental  review  of the  bridge  construction  has  been  completed  in
accordance  with  CEQA.  The  Bridge  MOU  sets  forth  the  respective  roles  of the  parties  relating  to  CEQA review,

design,  permitting,  and  potential  construction  of the  proposed  Fenton  Parkway Bridge.
4   Local  voters  approved  Measure  G,  also  known  as  the  SDSU  West  citizens’  initiative,  in  November  2018.
Measure  G  contemplates  that  the  City and  SDSU  will  negotiate  the  City’s  potential  sale  of the  Property  to  SDSU
based  on  certain  parameters  set  forth  in  Measure  G.  The  main  substance  of Measure  G  is  now  codified  in  San  Diego
Municipal  Code  section  22.0908.
5  This  Office  incorporated  input  from  the  Office  of the  Mayor  and  the  following  City departments,  among  others:

Real  Estate  Assets,  Planning,  Parks  and  Recreation,  Public  Utilities,  Public  Works,  Transportation  and  Storm  Water,

Development  Services,  Environmental  Services,  Police,  Risk  Management,  City Treasurer,  and  Communications.

This  Office  also  recently met  with  representatives  of the  City  and  the  San  Diego  Housing  Commission  to  discuss

issues  relating  to  the  Declaration  of Affordable  Housing  Restrictions  (Attachment  22  to  the  draft  PSA).  This  Office

incorporated  the  IBA’s  earlier  written  recommendations  into  the  draft  PSA  and  has  included  the  IBA  in  the  email
transmittal  of all  intervening  draft  versions  of the  Transaction  Documents  to  City staff.
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asking  the  Council  to  resolve  those  issues  at  the  public  meeting  on  January 27,  so  that  we  may

finalize  a  PSA  that  the  Council  will  deem  fair,  equitable,  and  in  the  public  interest.


In  addition,  although  the  draft  PSA  is  substantially  complete,  the  draft  PSA  contains  some

placeholders  and  gaps  that  will  need  to  be  filled  in  at  the  earliest  opportunity.  The  placeholders  and
gaps  exist  for  several  reasons.  First,  as  noted  in  a  placeholder  in  Section  2.1  of the  Declaration  of
Property  Development  Restrictions  (Attachment  21  to  the  draft  PSA),  the  City  may  need  to  add  or
modify  provisions  in  the  draft  PSA  once  the  City  is  afforded  the  opportunity to  review  in  detail  the
entire  Final  Environmental  Impact  Report  (Final  EIR)  for  SDSU’s  proposed  project  on  the
Property.  The  draft  PSA  is  designed  to  hold  SDSU  accountable  to  satisfy  both  the  requirements  of

Measure  G  and  related  campaign  promises  made  to  local  voters  and  the  requirements  of the  Final
EIR,  including  the  successful  implementation  of all  environmental  mitigation  measures.  Second,  as
noted  in  various  placeholders  throughout  the  draft  PSA,  the  Council’s  input  on  specific  policy
issues,  as  identified  in  Attachment  4  to  this  Report,  may  necessitate  further  revisions  or  additions

to  the  draft  PSA.  Third,  the  parties  will  need  to  continue  discussing  numerous  complex  easement

and  mapping  issues  related  to  the  current  title  condition  and  future  development  of the  Property

before  certain  provisions  of the  draft  PSA  and  associated  technical  exhibits  can  be  finalized  in  a
way that  adequately protects  the  interests  of both  parties.  Fourth,  certain  technical  or  factual


content  of the  draft  PSA  will  require  additional  input  from  City staff or  SDSU,  such  as  SDSU’s
submittal  of a  detailed  financing  plan  for  its  acquisition  of the  Property and  development  of the

project  (Attachment  14  to  the  draft  PSA).

CSU’s  Board  of Trustees  (Board)  is  scheduled  to  consider  action  items  during  a  public
hearing  on  January 28,  2020,  to  certify the  Final  EIR,  approve  initial  funding  for  acquisition  and
development  of the  Property,  and  delegate  authority  for  SDSU’s  representatives  to  finalize  the
content  of the  PSA  for  the  future  administrative  approval  of CSU’s  Chancellor.  Publicly-available

materials  docketed  for the  Board’s  meeting  of January 28  omit  important  details  regarding  the

status  of this  transaction.  For  instance,  SDSU  staff seeks  Board  authorization  for  approval  of a
negotiated  PSA  that  falls  within  the  parameters  of the  Revised  Offer,  without  disclosing  that  the
Council’s  November  18  motion  resulted  in  substantial  changes  that  may  conflict  with  SDSU’s
preferred  approach.  If SDSU  staff obtains  Board  approval  on  January 28  as  currently proposed,
without  providing  additional  information  or  explanation,  the  Board’s  authorization  may  be  too
limited  or  narrow  to  allow  CSU’s  Chancellor  to  grant  future  administrative  approval  of the  PSA,

potentially  resulting  in  delay,  as  CSU  staff may  be  required  to  return  to  the  Board  for  additional

authorization  to  sign  the  PSA.

CONCLUSION

In  order to  move  this  transaction  forward  on  January 27,  this  Office  will  need  direction


from the  Council  on  the  items  highlighted  in  Attachment  4  to  this  Report  and  guidance  on  any
other  changes  to  the  terms  and  conditions  of the  proposed  sale.  Once  direction  is  received

through  a  motion  approved  by  a  majority  of the  Council,  we  will  make  the  changes  and  transmit

a  revised  draft  of the  Transaction  Documents  to  SDSU  for  its  review  and  response.


This  Office  anticipates  that  SDSU  will  request  changes  to  the  Transaction  Documents

that  the  parties  will  need  to  negotiate  before  City staff returns  to  the  Council  with  a  final  version
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of the  Transaction  Documents  for  the  Council’s  approval.  The  terms  and  conditions  contained  in

the  Transaction  Documents  may  be  modified  through  that  process;  however,  if there  are  specific

terms  and  conditions  that the  Council  considers  critical  to  ensuring  that  the  sale  is  fair,  equitable,

and  in  the  public  interest,  the  Council  will  need  to  identify  its  concerns  on  January 27  to  assist
the  parties  in  future  negotiations.


If the  Council  needs  additional  time  to  consider  the  draft  Transaction  Documents  given
their  complexity  and  volume,  or to  consider  an  appropriate  response  to  the  policy  issues
identified  in  Attachment  4  to  this  Report,  we  recommend  that  the  Council  President  schedule


another  Council  meeting  at  the  earliest  opportunity  after  January  27.

Finally,  while  we  recognize  the  desire  of both  parties  to  complete  this  transaction  at  the
earliest  practical  opportunity,  we  cannot  make  any  commitment  as  to  exactly  when  the  final


Transaction  Documents  will  be  completed  and  ready  for  the  Council’s  consideration.  The  timing

will  depend  on  unknown  variables,  including  the  scope  of SDSU’s  requested  changes  to  the
Transaction  Documents  and  the  level  of negotiation  and  document  drafting  that  will  be  required

in  response  to  any requested  changes.


MARA  W.  ELLIOTT,  CITY  ATTORNEY

By /s/ Kevin  J.  Reisch

Kevin  Reisch
Senior  Chief Deputy  City  Attorney


By /s/ Melissa  D.  Ables

Melissa  D.  Ables

Deputy City  Attorney
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Andrea  Tevlin,  Independent  Budget  Analyst




ATTACHMENT 1 TO

CITY ATIORNEY REPORT. 

October 28,.2019 .. ·

Mayor  l<evin Faulconer

City of San Diego

202 C Street

11th Floor

San Diego, CA 92101

TI-IE PRESIDENT

Subject: Proposed Sale of the  Mission Valley Stadium Property .

San Diego State University ,

5500 Campani le Dri ve

San Diego, CA 92182·8000

Tel: 619 594 · 5201

Fax: 619 594 · 8$94

· {Please note an earlier version of this letter had a clerical errot~ which has been fixedin this updated

· version.)

Dear Mayor Faulconer,

Sa.n Diego State University ("SDSU") wants to  thank you and your staff for  a tremendous amount of work

since the passage of Measure G. SDSU has" listened to the  comments of  the City Council and greatly values

th.e input of our  City leaders. SDSU believes a great  opportunity awaits' the citizens of San Diego with the

transformation of the Mission Valley stadium site into  a vibrant campus community.  SDSU's proposed

. Mission Valley  Campus Master Plan project ("Project") has the opportunity to provide our region with

increased educational access, advance our  innovation economy and realize a vision that will serve San

Diego for  generations to come.

It ls with these thoughts in mind, that  SDSU offers  the  following revisions to  the  terms of  the "Offer to

Purchase Mission Valley  Stadium Site" delivered to the City on October  14, 2019.

Parties: The City of  San Diego, as seller, and San Diego State University/California State University

·("CSU"), 1 as buyer.

Property: Contains 135.12 acres, as generally depicted  on the  map attached to the Measure  G

Initiative and in the appraisal from David Davis dated October 11, 2019 ("Property1

1

). •

Purchase Price: $86

1

200

1

000

1 

plus a time value adjustment on the  Public Utilities Department 37%

portion of  the Property, using a 2.149% annual index factor from  9/30/17 through the  actual close

of escrow ("Closing Date") (estimated  adjustment of $1,500,000).

Murphy Canyon Creek: The Murphy Canyon Creek parcel will  be included in the  sale 

11

as .is", and

SDSU will  not  be required to  make any improvements to Murphy Canyon Creek.

1 

The Board ofTrustees of  the Callfornla State University, the State of California acting In its higher education capacity, on

behalf of San Diego State University; . · '
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®·

Stadium Demolition and Maintenance: Upon the  Closing Date, SDSU will  assume responsibility for

" I

ongoing maintenance, up-keep and demolition of  the  existing stadium.

Fenton Parkway_.Bridge: The Draft Environmental Impact Report ("DEIR") does not  include the

Fenton Parkway Bridge ("Bridge") as a Project component. Nevertheless, SD~U   understands the

City desires the Bridge as a separate facility,  that is part  of its long-term traffic circulation plan for

the Mission Valley Community Plan area, and the City therefore believes that the  Bridge has

independent utility without regard to the  Project. SDSU does not  have detailed information from

the City regarding the Bridge. With the cooperation, collaboration and support of  SDSU, the City

will pursue the  Fenton Parkway Bridge as a separate City facility In the  future and the  Bridge must

be and remain a separate City project for  CEQA and all other purposes. Subject to the necessary

CEQA compliance having been completed by or through the  City and all other necessary parties,

SDSU will construct a 2-lane, all weather, at grade with the  trolley crossing (with turn lane) Bridge

and fund its environmental review, design, permitting and construction. SDSU believes the

.Project's share offuture traffic under  the  DE:IR's "with bridge"  scenario is approximately·25%, and

on that basis, SDSU's allocated contribution for  Bridge costs would be approximately 25% of the

total  costs. S'bsu will  receive development impact fee credits. SDSU will also be entitled to use the

City's exlsti.ng capital  improvement project funds allocated to the Bridge (approximately $1.3

million) for Bridge costs. ThE'. City will  grant SDSU an easement, license' and/or other rights

necessary for SDSU to construct the Bridge. SDSU agrees it will construct the Bridge before

occupancy of more than 65% of planned equivalent dwelling units  for the  'Project. SDSU requests

·that the City allocate  a maximum $8.5 million of  the purchase price proceeds towards construction

of  the  Bridge. This represents  the maximum City contribution for  the  bridge apart  from applicable

DIF c;redits.

,Additional Pro!ect  Improvements: SDSU requ·ests that the  City allocate $1.5 million of  the  purchase

price proceeds in a separate account jointly controlled by the City ·and SDSU to be held for  other

related Project improvements. ·

Transportation Improvements: In addition to the transportation  mitigation responsibilities under

the.final  Environmental Impact Report ("FEIRn), SDSU will  provide $5,000,000 for  additional traffic

Improvements In coordinatkm with the  City. . .

River Parle SDSU will  design, construct and maintain In.perpetuity, the  34-acre River Park,.and pay

100% of those costs. The River Park improvements will  be completed no later  than seven (7) years

after  the Purchase and Sale Agreement's ("PSA") effective date and prior to occupancy of any

building  on the  Property, other than the new  stadium.

Additional  22 Acres of Parks: SDSU will  design, construct and maintain at least 22 acres of

population-based park facilities,  owned by SDSU and available for general community use and

enjoyment.

Future City Recreation Center Site: SDSU will  reserve an approximately one-acre site upon which

the City may construct and operate  a recreation center in the  future, as called for  in the  Mission 

Valley Community Plan.
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Development Impact  Fees: SDSU's non-state private development partners constructing non·-sosu

fadlities will pay development impact fees ("DIF"), but  SDSU and other publicly developed and ·

occupied facilities will be exempt.  Because of  the timing of construction of  the River Park and the

additional  park improvements, it is anticipated the Project will  contain  completed pa·rks in excess of

the City's requirements and therefore it ls anticipated no party constructing any improvements in

the Project will be required to  pay park  DIF fees. SDSU shall be entitled to cash ~eimbursement   or

DIF credits for  the reimbursable costs expended by SDSU and approved by the City in accordance

with  the  PSA and the Mission Valley Impact  Fee Study.

Affordable Housing: SDSU will  provide onsite, 10% bf the  total  number of housing units developed

-to be set aside as affordable housing units, which m·ay include student housing units. Affordable

housing units  will be reasonably phased in to coincide with market-rate units .

. Groundwater Management: SDSU will  grant  appropriate easements to the  City, without expense

to  the City, to  install groundwater wells and related facili.ties within the  agreed upon easement

location on the  Property,  and to allow retention of  two existing monitoring wells. SDSU will  also

·  ·· acknowledge the City's continued retention of its Pueblo water. rights.

Removal"of Kinder Mgrgan Wells: The City will  use reasonable efforts to cause Kinder Morgan to

timely remove and close all monitoring and extraction wells and related facilities on the.Property.

fpvjrbnmental Contamination: SDS.U will  purchase the Property  "as is", with all faults. SDSU will

defetld and lndemi:iify the  City against all claims regarding Property's conditibn and walve·a11

environmental Claims aga·lnst the  City. Without incurring any expense or liability, the City will

tender written claims to Kinder Morga\'} for  reimbursement of any Prop.erty remediation costs

arising from Kinder Morgan's environmental contamination.

bOmpllance with CEQA: The execution and closing of the PSA is conditioned upon compliance with CEQA,

which wili'!nclude the Board ofTrustees of  the California State University's certification of the Mission Valley

Campus Master Plan FEIR and the City's making of responsible agency findings under the FEIR, among other

things. SDSU, by delivering this offer, and the City, by accepting.this offer, are not  bound or

committed· to a definite  course of action with respect to the PSA.or the  Project.  Consistent  with

' CEQA Guidelines 15004(b)(4), nothing in this offer shall commit or  be interpreted to commit SDSU

or the City formally or as a practical matter to  a definite course of action,  to  preclude  the

consideration offeasible mitigation measures and alternatives, or  to restrict denial of the  PSA or

the Project, prior to the certification or approval of  said FEIR. The terms proposed  in this  offer are

subject to  CEQA compliance  through the  DEIR and FEIR, and do not  constrain  meaningful

consideration during the  CEQA review process of all feasible mitigation measures or alternatives,

including the "No Project"  alternative required by'CEQA.

Possessory Interest and Other Taxes: SDSU's non~state   private development partners  constructing

Improvements In the Project sole'ly for private use and not  for  the  benefit of or In support of SDSU's

governmental mission  will be required to pay sales tax, possessory interest tax, and/or transit .

occupancy tax, as required  by applicable law. SDSU and .other publicly developed property will  be

exempt from paying property or  possessory Interest taxes.
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Legal Challenges: SDSU .will defend and indemnify the City for  all legal challenges with respect to

approval of the FEIR, PSA, and Campus Master Plan.

Sovereignty: Consistent with SDMC section 22.0908 and CSU's status as a sovereign state public

agency, nothing in the PSA will abrogate the  authority of  the  California State University Board of

Trustees. CSU alone will  issue all development related permits and collect.all DIFs (for

disbursement to the  City if required by SDMC sectiC?n 22.0908) for all aspects of the Project.

Measure G Compliance~   The PSA will  incorporate all other conditions and requirements as

required by SDMC section 22.0908 and related Measure G campaign promises.

Other proposed PSA deta.ils will  include:

CSU Approval: 'The California State University Board of Trustees must accept and a'pprove if at·all,

the FEiR, Campus Master  Plan and PSA. The target date for  such California State University Board

of  Trustees action is January 28, 2020.

,Council Approval: The City Council mus~  accept and approve if at all, the  Final EIR findings  and

related mitigation meas.ures, and PSA. The target month for such City Council action is February ·

2020. Such action  will  req'uire the.introduction and adoption .of a Charter  section 221 ordinance.

Closir'.ig Date: The closing will  occur shortly after the parties enter into the PSA with  a target Closing

Date"of no·la~er than  March  27, 2020.

potential Delay ii:t Closing_: If the Closing Date does not  occur by June 30, 2020, through  no fault

(including unreasonable del~ys) of either party,  (a) the City will  lease the Property to SDSU for

$1.00 per month; (b) SDSU will  assume all ongoing costs of  maintaining and operating the  Property,

including the  stadium; and (c) unless the delay is the City's fault, the  purchase price will increase on

prorated basis, applying an index factor of  2.149% from July 1, 2020 until the Closing Date.

SDSU Is truly excited about  the opportunity to  purchase the Property and develop this transformatio~al

Project. We are hopeful the  changes we are proposing to our offer will  be acceptable. We stand ready to

move forward and again, we appreciate  all the  hard work you, the  Council and the  City staff have

provided to get us to this  point.

Sincerely,

Adela de la Torre, Ph.D.

President

San Diego State University
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cc:

Honorable  Council President Georgette  Gomez

Council President Pro~Tem Barbara Bry

Coundlmember Jennifer Campbell

Council member Chris Ward

Councilmember Monica Montgomery

Councilmember Mark Kersey

Councilmember Chris Cate

Councilmember Scott  Sherman

Councilmember Viv ian Moreno

Mara Elliott,  City Attorney

Aimee Faucett, Chief  of Staff

Kris Michell,  Chief Operating Officer

Mike Hansen, Director, Planning Department

Cybele Thompson,  Director, Real Estate Assets

Kevin Reisch, Senior Chief Deputy City Attorney

Melissa Ables, Deputy City Attorney
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ATfACHMENT 2 TO ! .

CITY.AITORNEY REPORT

KEVIN L. FAULCONER

October 28, 2019

President Adela de la Torre

San Diego State University

5500 Campanile Drive

San Diego, CA 92182·8000

Dear President de la Torre:

IVIAYOR

I would llke to thank you and your team for wod<ing with the City to realize the full potential of  the Mission

Valley stadium property. Transforming this site Into a world-cla.ss educational hub and recreational

destination· would not be possible without your vision and. our colle'Ctlve work together.

The main principles outlined in the updated offer you sent this afternoon are ones I support. I am pleased to

forward this proposal to City Council President G6mez, who has ~cheduled   a City Council hearing as soon as

possible to consider this new offer and di.rect the City Attorney and City staff to begin negotiating a Purchase

·and Sale.Agreement with San Diego State University.

This proposal represents a significant step forward ·in all owing the parties to reach consehsus on Purchase

and Sale Agreement terms, setting the stage for the City to transfer this property to SDSU so the campus can

cont.lnue to grow around a new stadium and world·class river park. Adopting a fair and equitable proposal Is

a  l<ey requirement of Measure G thatvoters approved In 2018, and will ensure the publlc can be confident

that both the City and SDSU are wisely ~sing public property and funds.

Thank you for your partnership. I look forward to continuing to work with you In the weeks and months ahead

to finalize this important agreement. '

·~~'-

Slncerel~y,   • , . /'  . . ----·---·

~~~"'"""'""'""'""-

I< In L. Faul co· er

Mayor

cc:

Honorable Council President G6mez

Honorable City (:ouncllmembers

Honorable City Attorney Mara Elliott

Aimee Faucett, Chief of  Staff.

Kris Michell, Chief Oper,;itin'g Officer

Mike H.ansen, Director, Planning Dept.

Andrea Tevlin, Independent Budget Analyst

Cybele Thompson, Director, Real Es~ate Assets Dept.

Kevin Reisch, Chief Deputy City Attorney.

Melissa Ables, Deputy City Attorney ·

Torn Mccarron, Sr. Vice President, SDSU Mission Valley

Gina Jacobs, Associate Vice President, SDSU Mission Valley

202 0 STReEl', 11TH FL.OCR• SAN OIEGO, OA 92101 
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ATTACHMENT 3 TO CITY ATTORNEY REPORT

CSU's  Affordable Housing Proposal

Affordable Housing:

At least ten percent  (10%) of residential units, which may include student housing units,

constructed as part of the Project will be set aside as affordable housing and built on site (no in-

lieu fee option) as follows: · -

(A) Rental Units: for a period of 55-years, rental units shall be occupied by tenants having an

average household  income that is 65% of the area median income for San Diego County  as

determined by  the U.S. Department  of Housing and Urban Development  ("AMI"). To achieve

this average, rental units may  be occupied by  tenants earning a range from less than 30% AMI to

150% AMI so long as on average, affordable rental units are occupied by tenants earning 65%

AMI.

(B) For-Sale Units: the initial sale of each unit designated as an affordable housing unit shall

be to a buyer  having a household  income that does not exceed one hundred percent (100%) of

AMI, or an initial buyer whose household income does not exceed 150% of AMI for units

containing two or more bedrooms. ,

(C) Student Housing Units: units restricted for occupancy by students eligible for Cal Grant

A or Cal Grant B awards, students who were previously in the foster care program, or students

enrolled in a job training program receiving assistance under the Job Training Partnership Act or

under other Federal, State or local laws, or other metric as the parties may  agree.

Rental rates and the purchase  price for non-student  affordable housing units, as applicable, will

be determined in accordance  with Health & Safety Code§§ 50052.5(b) and 50053(b) and Cal.

Code Regs., tit. 14, §6910 et seq. In establishing affordable rental rates and affordable sales

prices for non-student housing, Purchaser  may rely on guidance provided by  the San Diego

Housing Commission pursuant  to the Inclusionary Affordable Housing Implementation &

Monitoring Procedures  (2011) and the Affordable  For-Sale Housing Program Guidelines (2019),

as the same may be updated. Purchaser shall determine how many  affordable housing units

within the Project will be for-rental, for-sale or student housing units, provided that at full

buildout, at least ten percent  (10%) ofresidential units within the Project must be designated as

affordable housing meeting the criteria above. Purchaser  shall phase in affordable housing units

as follows: [see phasing plan below]. Subject to such phasing requirements, Purchaser shall elect

how affordable units are distributed within the Project (e.g., all affordable  units may  be provided

in one rental building, may  be  equally distributed throughout the Property  or some combination

thereof). Purchaser  shall oversee and administer affordable housing for the Project consistent

with the tenns  of this Agreement  and shall not be required to comply  with the regulatory  or

procedural requirements of Seller or the San Diego Housing Commission. Upon request, but no

more than once annually, Purchaser agrees to provide evidence to Seller of compliance with the

affordable housing requirements set forth in this Section.
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Phasing Plan:

SDSU's project proposes 4,600 housing units total. Ten percent, or 460 units will be set aside as

affordable housing units.

• Phase 1 (100:1,000): SDSU will require building pennits for 100 on-site affordable

housing units prior to issuance of the 1,oooth occupancy permit for a market  rate housing

unit. Certificates of occupancy  for the affordable units must issue within 3 years

thereafter.

• Phase 2 (200:2,000): SDSU will require building permits for the next 100 on-site

affordable housing units prior to issuance of the 2,0ooth occupancy permit for a market

rate housing unit. Certificates of occupancy  for the affordable units must issue within 3

years thereafter.

• Phase 3 (300:3,000): SDSU will require building permits for next 100 on-site affordable

housing units prior to issuance of the 3,0ooth occupancy permit for a market  rate housing

unit. Certificates of occupancy  for the affordable units must issue within 3 years

thereafter.

• Phase 4 (460:4,600): SDSU will require building permits for the final 160 on-site

affordable housing units prior to issuance of the 4,6ooth occupancy  permit for a market

rate housing unit. Certificates of occupancy_ for the affordable units must issue within 3

years thereafter.

• Affordable  housing units will be exempt from development impact fees, consistent with

the City's newly adopted affordable housing regulations.

*Building permits and certificates of occupancy  will be issued by CSU.

* If fewer than 4,600 market  rate housing units are constructed, the number  of affordable

housing units required for the project will be adjusted accordingly so that 10% of all housing

units are affordable housing units.

* CSU gets credit against later affordable housing obligations i f i t over-produces  in an early

phase. E.g., i f Phase 1 includes a 300-unit affordable housing building, then no additional

affordable housing is required until Phase 4.
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ATTACHMENT 4 TO CITY ATTORNEY REPORT

Specific Policy Issues for the Council's Consideration

This Attachment 4 identifies specific policy issues for which the Council's input  will  be required so that the Parties  may finalize the Purchase  and

Sale Agreement ("PSA ") and  related documents  for the City 's proposed sale of the Property to CSU in accordance  with Measure  G. One core

requirement of Measure  G is that the Council  must  determine the provisions of the final PSA are fair and  equitable  and  in the public interest. All

capitalized terms in this attachment have the same  meaning ascribed to them in the draft  PSA, unless otherwise  specified.

1. Affordable  Housing: 

Inclusionary 

Requirement  

Deel. of Affordable

Housing Restrictions,

§§ 1.56, 2.1

*see i tem 24 in Att. 6

to City Atty. Rept.

2. Affordable  Housing:

Minimum Total

Number of Units

Deel. of Affordable

Housing Restrictions,

§§ 1.56, 2.1

*item 24 in Att. 6

Should the City require CSU

to meet  a minimum

Inclusionary Requirement in

the Project  that exceeds 10 

percent?  If so, what  should be 

the increased minimum 

Inclusionary Requirement 

(e.g., 15 or 20 percent)?  

Should the City establish a 

"floor" on CSU's production 

of a specified number  of 

Affordable Housing Units in 

the Project?  If so, what  should 

the floor be  (e.g., 400 

Affordable Housing Units)? 

Measure  G requires CSU to comply  with the City's affordable  housing

requirements. SDMC § 22.0908(1). Affordable housing units constructed  within the

City must  comply  with the City's inclusionary affordable  housing regulations, which

are mainly set forth in the Inclusionary Affordable Housing Regulations Ordinance

("Inclusionary Ordinance"), at Chapter  14, Article 2, Division 13 of the Municipal

Code. The Inclusionary Ordinance sets forth an Inclusionary Requirement of

10 percent  i f a developer opts to produce affordable  units on-site instead of paying

the affordable  housing in-lieu fee. As applied to the Project, this means that at least

10 percent  of the total Dwelling Units must  consist of Affordable Housing Units.

During previous public meetings, individual Councilmembers have expressed  a

preference for CSU to exceed the normal  Inclusionary Requirement of 10 percent  in

the Project. That  approach  is neither required nor  prohibited by  Measure  G. The

Council is asked to consider whether  CSU should be obligated to exceed the

Inclusionary Requirement of 10 percent  and, i f so, to identify the minimum

Inclusionary Requirement for the Project  (e.g., 15 or 20 percent).

Measure  G envisions the construction of both  Market  Rate Units and Affordable

Housing Units within the residential component  of the Project,  but  does not specify

the number  of total Dwelling Units. CSU has proposed that the Project  will include

approximately 4,600 Dwelling Units, including approximately 460 Affordable

Housing Units. The Council is asked to consider whether  CSU should be obligated

to produce a minimum number of Affordable Housing Units (e.g., 400) in the

Project  even if, for whatever reason, CSU decides to reduce the anticipated number

of total Dwelling Units.
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3. Affordable Housing: 

Student Eligibility  

Deel. of Affordable  

Housing Restrictions, 

§ 1.75 

*item 23 in Att. 6 

4. Affordable Housing: 

Unit Mix 

Deel. of Affordable  

Housing Restrictions, 

§ 1.76 

*see item 23 in Att. 6 

Should the City accept CSU' s 

proposal  to count the housing 

of certain low-income 

students generally  toward  the 

on-site affordable housing 

Inclusionary Requirement in 

the Project? If so, should the 

City establish a "cap"  on the 

number  or percentage  of 

affordable  units (e.g., 25 

percent) that may  be made 

available for occupancy  by  

current students? 

Should the City accept CSU's 

proposal  to allow CSU to 

provide a mix of rental units 

and for-sale units within the 

Affordable  Housing Units 

produced  on the Property, as 

opposed to providing all 

rental units? If so, should the 

Citv establish a "cao" on the 

The Inclusionary Ordinance, which reflects the standard practice for operation of

affordable housing projects, does not allow a student to become  eligible for

occupancy  in an Affordable  Housing Unit unless the student is an independent

household  (i.e., is not identified as a dependent  on anyone's tax return) and

otherwise meets the income eligibili ty requirements. Under  CSU's proposal, student

housing units will count as Affordable  Housing Units i f they are restricted for

occupancy  by  students eligible for Cal Grant A or B awards, students who were

previously in the foster care program, or students enrolled in certain job  training

programs. Allowing CSU to count the housing of certain low-income students

generally  toward its Inclusionary Requirement is derived from State density bonus

law and could be deemed consistent with CSU's development  of a "campus  village"

on the Property, but  is inconsistent with the City's affordable housing

requirements/practices. To maintain consistency with Measure G, the Office of the

City Attorney  recommends that the City reject CSU's broad interpretation allowing

students to be  eligible for affordable  housing occupancy. Using the City's normal

approach, i f a particular student  is an independent household  and meets the income.

eligibili ty requirements, then the student will be eligible to occupy  an Affordable

Housing Unit. The Council is asked to consider whether  to accept CSU's proposal

for the broad eligibili ty of students occupying Affordable  Housing Units. If the

Council chooses to accept CSU's proposal, then the Council is further asked to

consider whether  to limit the number  or percentage of Affordable  Housing Units

made available for occupancy to students. For instance, the PSA could include a

provision permitting no more than 25 percent  of the Affordable  Housing Units to be

occupied by students, subject  to the eligibili ty requirements in CSU's proposal.

The Inclusionary Ordinance does not require a developer  to choose between the

production of rental vs. for-sale units when the developer  opts to produce on-site

affordable  housing. The ordinance instead leaves open the possibility of a mix of

rental and for-sale units. The City and the Housing Commission generally  prefer the

on-site production of rental units rather than for-sale units. CSU' s proposal could

result in the production of solely for-sale affordable  units on the Property. The

Council is asked to consider whether  the City should require CSU to cause the

production of Affordable  Housing Units that consist of only rental units.

Alternativelv, the Council mav  wish to consider limiting the number  or oercentage
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5. Development

Threshold Related

to Completion of

New Stadium

Deel. of Property

Devmt. Restrictions,

§ 2.14(b)

*item 25(c) in Att. 6

6. Development

Threshold Related

to Completion of

Educational Uses

Deel. of Property

Devmt. Restrictions,

§ 2.14(c)

*item 25( d) in Att. 6

number or  percentage of for- 

sale affordable  units (e.g., 25 

percent)  relative to rental 

affordable  units?

Should  the City establish a 

development threshold that  

CSU cannot  exceed  unti l after 

the New Stadium is 

constructed and open  for 

public use? If so, what  should  

the development threshold be 

(e.g., 50 percent of Total  

Planned EDUs in the 

Project)?  

Should  the City establish a 

development threshold that  

CSU cannot  exceed  unti l after 

a certain minimum quanti ty of 

educational uses is 

constructed and operational 

on the Property?  If so, what  

should  be  defined as 

educational uses, and what  

should  the development 

threshold be (e.g., at least  

200,000  square feet of 

educational uses before the 

------------------------------~~-~-~-~~~  -- -

of for-sale  affordable units relative to rental affordable units. For  instance, the PSA

could include a provision limiting the number of for-sale  units to 25 percent or less

of the Affordable Housing Units.

Measure G states that  CSU must  complete  the construction of the New  Stadium

within seven years after the PSA is signed. SDMC § 22.09080), (x)(9). Measure  G

is si lent as to the creation of any development thresholds for the Project. One of the

City's main goals in the transaction is to ensure that  CSU develops  the Project  in

accordance with Measure G. The  City could create a strong incentive for CSU to

timely complete  the New  Stadium in compliance with Measure G ifCSU's failure to

do so would  prevent  CSU from proceeding beyond a certain development milestone

in the Project.  The  Council is asked to consider whether to create  a development

threshold that CSU cannot  exceed in the Project unless  and unti l CSU has completed

construction of the New  Stadium. For  instance, the PSA  could include a provision

stating that, unti l the New  Stadium is constructed and open  for public use, no more

than  50 percent of Total  Planned EDUs (i .e., CSU's total planned equivalent

dwelling units in the Project)  may be constructed on the Property.  CSU may  not

object  to this concept  because CSU plans to construct the New  Stadium in the initial

phase  of the Project and appears to be  heavily motivated to complete  the New

Stadium promptly.

Measure G requires that the sale of the Property provide for the development of

facili ties for educational, research,  entrepreneurial, and technology programs within

a vibrant mixed-use campus  village and research park. CSU made  a related

campaign promise that  the Project would  entail a world-class university research and

innovation campus. During recent  public meetings, several Councilmembers have

expressed a desire to ensure that the Project includes core academic and research

elements  supporting CSU's mission and is not  predominantly a private development

project.  Imposing an overall  development threshold on the Project  that cannot  be

exceeded unti l CSU causes a certain minimum threshold of educational uses to be

constructed and operational on the Property would  be consistent with the

requirements of Measure G and CSU's related  campaign promise. The  Council is

asked to consider whether such a development threshold is appropriate and, i f so, to

the oarameters of the develooment threshold.  For instance, the PSA  could
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7. Payment of Tax In-

Lieu Amounts

Permitting and

Development  Fee

Agmt., § 4.8

*item 34 in Att. 6

8. Storm Water  Best  

Management 

Practices (BMPs) on 

City-Owned River  

Park  Property 

River Park and Storm 

WaterBMP 

Development  Agmt. 

*item 21 in Att. 6 

Project exceeds 50 percent  of 

the Total Planned EDUs)? 

Should the City negotiate 

CSU's payment  of in-lieu 

amounts to fully or partially 

compensate  the City for its 

anticipated loss of future local 

tax revenue  due to certain 

public uses in the Project  

being deemed exempt from 

payment  of taxes? If so, 

should the City seek to recoup 

a certain percentage  (e.g., 50 

percent) of lost tax revenue? 

Should CSU be permitted to 

construct the Storm Water  

BMPs, consisting of a 

cumulative total of 

approximately 2.5 acres, on 

the City-owned River Park 

Property? 

include a provision stating that, unti l CSU has constructed  and opened at least

200,000 square feet of educational uses on the Property, no more  than 50 percent  of

Total Planned EDUs maybe constructed on the Property.

Measure G lists various required elements of the Project  and confirms that certain

elements, "as applicable," must  contribute sales tax, possessory interest tax, or

transient occupancy  tax for the City's benefit. SDMC § 22.0908(c)(5).  Also,

Measure  G states that the Parties must  negotiate applicable taxes for development  on

the Property. Id.§  22.0908(s).  CSU's Revised Offer states that CSU and other

publicly developed  property will be  exemprfrom paying property  or possessory

interest taxes and that Private Uses within the Project will be required to pay sales

tax, possessory interest tax, and/or transient occupancy  tax. The draft PSA generally

reflects the Revised Offer on the topic of taxes. However,  Measure  G states that

local taxes will be paid, "as applicable," requires the Parties to negotiate the

payment  of applicable taxes, and does not expressly  mention any tax exemptions.

The Council is asked to consider whether  the City should negotiate CSU's payment

of in-lieu amounts to fully or partially compensate  the City for its anticipated loss of

future local tax revenue due to certain public uses in the Project being deemed

exempt from payment  of taxes. For instance, the PSA could include a provision

stating that CSU must pay in-lieu amounts to the City equal to 50 percent  of the

City's actual or projected  share oflost tax revenue.

Measure  G and the Revised Offer are silent regarding CSU's construction of the

Storm Water  BMPs on the River Park Property. CSU recently  requested the City's

permission to construct  the Storm Water  BMPs depicted in Project renderings on the

River Park Property, which is and will remain a City-owned property. Based  on City

management's input, the draft PSA reflects CSU's preferred  approach, subject to a

defense and indemnity clause and other language  that protects the City's interests.

Nonetheless,  CSU's proposal  to construct the Storm Water  BMPs on City-owned

property is problematic because  the proposal: (a) involves the treatment  of storm

water runoff within the I 00-year floodplain (and in some instances as low as the

25-year  floodplain), which is inconsistent with the City's normal development

requirements; (b) is inconsistent with the City's normal requirement that a

landowner treat storm water runoff on the landowner's own property, not on

City-owned proper:ty - a requirement aimed at minimizing the City's risk; and I c
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9. Application of Time- 

Value Factor to Base 

Purchase Price 

Upon Delay  in 

Closing  

PSA, §§ 1.57, 1.112 

*item 3 in Art. 6 

If the Closing does not  occur 

by the target date of June  30, 

2020,  should  the Final 

Adjusted Purchase Price 

reflect the  Time-Value Factor 

of 2.149 percent being applied. 

to the entirety of the Property 

retroactively to October 1, 

2017 (as opposed to being 

applied to the 38.7  percent 

Water Utility Fund  

Ownership retroactively and 

applied to the  entirety of the 

Property only  on a going- 

forward  basis)? 

uses the City's property rather than  i ts own  property to mitigate drainage impacts

and because CSU will be  counting the 2.5-acre Storm  Water BMPs  toward  its

obligation under Measure G to construct 34 acres of River Park. CSU could  comply

with the  City's normal  requirement to construct the  Storm  Water BMPs  on the

Property to be  owned by CSU, but  that  approach would presumably require CSU to

redesign at least  a portion of the  Project and would reduce  the  developable acreage

of the Property. In light of these  circumstances, the  Council is asked to consider

whether CSU should  be  permitted to construct the Storm  Water BMPs on the River

Park  Property.

In the draft  PSA,  the Final Adjusted Purchase Price equals  the  Base  Purchase Price

of $86.2 million, plus  the Time-Value Adjustment Amount. To calculate the  Time-

Value  Adjustment Amount, the Time-Value Factor of2.149 percent is applied as

follows: (a) ifthe Closing Date  occurs  on or  before June  30, 2020,  the Time-Value

Factor is applied, on a retroactive basis to October 1, 2017,  only  to the Water Utility

Fund  Ownership (i .e., 38.7 percent of the  Property, equating to $33,359,400 of the

Base  Purchase Price); and (b) ifthe Closing Date  occurs after  June  30, 2020,  the

Time-Value Factor is applied, on a retroactive basis to October 1, 2017,  to both  the

Water Utility Fund  Ownership and the General  Fund  Ownership (i .e., collectively,

100 percent of the Property, equating to the entirety of the  Base  Purchase Price).

The  Time-Value Adjustment Amount is included in the Final Adjusted Purchase

Price so that  the  consideration paid by CSU  for the Property reflects  the  value  of the

Property as of the  actual  Closing Date, not  the valuation date of  September 30, 2017,

contained in the appraisal report  for the  Property. The  Final Adjusted Purchase Price

in the draft PSA  differs from the Revised Offer  in that, i f the  Closing does not  occur

by June  30, 2020, the Time-Value Factor will be  applied to the  entirety of the

Property retroactively to October 1, 2017 (as opposed to being applied to the Water

Utility Fund  Ownership retroactively and applied to the entirety of the Property only

on a going-forward basis). As compared to the Revised Offer, the City's

recommended approach will result  in an increase of over  $3 million in the Final

Adjusted Purchase Price ifthe Closing does not  occur by June  30, 2020. This

approach will incentivize a prompt Closing, which is what  the  Council articulated as

a key  goal during the  November 18 Council meeting and what  CSU has also

articulated as i ts goal. The  Council is asked to consider whether to aonlv  the
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10. Fenton Parkway

Bridge

Bridge MOU,§§ 2.1,

2.2

*item 16 in Att. 6

11. Miscellaneous

Should the City require that 

CSU be responsible for the 

design, environmental review, 

and permitting of the Potential 

Bridge Project  to extend 

Fenton  Parkway south  over 

the San Diego River, in 

addition to CSU constructing 

the Potential Future  Bridge 

Project, i f approved, after 

environmental impacts 

identified during CEQA 

Review are considered? 

Does the Council wish to 

provide input on any other 

specific policy issues with 

respect  to the PSA? 

Time-Value Factor  retroactively to the entirety of the Property ifthe Closing does

not occur by June 30, 2020.

Measure  G is si lent as to the construction of the Fenton  Parkway Bridge. As an

additional community benefit to the surrounding communities, the Parties desire to

cooperate  in the design, CEQA Review, permitting, and construction of the Potential

Bridge Project. The draft Bridge MOU, which requires CSU to take the lead on all

aspects of the Potential Bridge Project, differs from the Revised Offer, which

required the City to design, complete  CEQA Review, and permit the Potential

Bridge Project  and CSU would  construct  the bridge. However,  dividing the Parties'

responsibility for the design and permitting function vs. the construction activity

would  pose difficult logistical constraints and unacceptably increase the City's

liability exposure  relating to the completed  Fenton  Parkway Bridge (e.g., creating

"proof problems" as to whether  a future bridge defect  arose from faulty design vs.

faulty construction). Therefore,  the Council is asked whether  the City should require

CSU to take the lead on all aspects of the Potential Bridge Project.

While the policy issues identified above represent  some critical elements of the Sale

Transaction, the list is not exhaustive. The Council is asked to provide any

additional policy input as the Council deems appropriate to ensure that the

provisions of the proposed final PSA, in the Council's estimation, are fair and

equitable and in the public interest.

6



n/a

n/a

1

2A

2B

3A

3B

4A

4B

5A

5B
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ATTACHMENT 5 TO CITY ATTORNEY REPORT

Overview  of Main  Purpose  of Purchase and Sale Agreement and Related  Documents

Memorandum of

Understanding on Fenton

Parkway Bridge

Main body of Purchase and

Sale Agreement

Escrow Agent's Consent

Legal  Description of the Real

Property

Depiction of the Real

Property

Legal  Description of the

Murphy Canyon Creek Parcel

Depiction of the Murphy

Canyon Creek Parcel

Legal  Description of the

River Park Property

Depiction of the River Park

Property

Legal  Description of the

Future Recreation Center Site

Depiction of the  Future

Recreation Center Si te

Project Si te Plan

Addresses the respective obligations of the Parties relating to CEQA review, design,

permitting, and potential construction of the proposed Fenton Parkway Bridge.

Identifies the main terms  of the sale transaction, such  as the purchase price, the closing

date, and the closing mechanics, and includes various attachments.

Confirms that  Chicago Title Company agrees  to act  as independent escrow agent  for the

transaction.

Technical exhibit.

Technical exhibit.

Technical exhibit.

Technical exhibit.

Technical exhibit.

Technical exhibit.

Technical exhibit.

Technical exhibit.

Depicts the main development components of CSU's Project.

1



7

8

9

10

11

12

13

14

15

16A

16B

17 

Preliminary Title Report  for

the Real Property

Closing Documents List

Recordable  Closing

Documents  List

Depiction of Well  Removal

and Abandonment Work

Depiction of Existing

Easements  for Proposed

Vacation

Depiction of Existing Rights-

of-W ay for Proposed

Vacation

Depiction of Proposed

Easement and Right-of-Way

Dedications

CSU Financing Plan

CSU New Lease Summary

Schedule  of Leases

Rent Roll

Schedule  of Service

Contracts

Shows ti tle exceptions relating to the Property.

Identifies all documents  that will be signed and delivered into the Escrow in advance of the

Closing.

Identifies all Closing documents  that will be  recorded  in the County's local property records

upon the Closing.

Technical exhibit.

Technical exhibit.

Technical exhibit.

Technical exhibit.

Identifies details of CSU' s plan  for financing the acquisition of the Property and the

development of the Project.

Summarizes the material terms of the new lease that will be finalized between the Parties

and will be in effect from July  1 through  December 31, 2020, i f the Closing does not occur

by  June 30, 2020.

Identifies operative leases affecting the Property.

Identifies rent payment and security deposit information under  operative leases affecting the

Property.

Identifies operative service contracts  affecting the Property.

2
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18

19

20

21

22

23

24

25

26

27

Schedule  of Licenses and

Permits

Grant Deed

Bill of Sale and Assignment

and Assumption Agreement

Declaration of Property

Development Restrictions

Declaration of Affordable

Housing Restrictions

Permitting and Development 

Fee Agreement 

Future  Recreation Center  Site 

Agreement 

Second Amendment to CSU 

Existing Occupancy 

Agreement

River Park and Storm Water  

BMP Development 

Agreement 

River Park and Storm Water  

BMP Maintenance 

Agreement

Identifies operative licenses and permits affecting the Property.

Conveys fee ti tle ownership of the Property from the City to CSU upon the Closing, with a

reservation of certain easements  in the City's favor.

Conveys and assigns ownership of ancillary items, such as leases, service contracts, and

tangible personal  property,  from the City to CSU upon  the Closing.

Memorializes CSU's obligation to develop key  Project  elements on the Property  after the

Closing in accordance  with the Campus Master  Plan Update, the Final EIR, and Measure  G.

Memorializes CSU' s obligation to cause at least  10 percent  of the residential dwelling units

constructed on the Property after the Closing to be  sold or rented to eligible households for

affordable  housing, in accordance  with Measure  G.

Memorializes CSU's role as the main permit-issuing authority for the Project, addresses its

obligation to pay  certain development impact fees or provide completed  public facili ties in

lieu of paying fees, and ensures that the development will accrue certain tax benefits for the

City, all in accordance with Measure  G.

Sets aside a one-acre  portion of the Property,  during a 20-year  option period, for the City's

potential future development of a recreation center as envisioned by the Mission Valley

Community Plan.

Changes the termination date on CSU's existing stadium lease to June 30, 2020 (as opposed

to Dec. 31) in light of the new lease taking effect i f the Closing does not occur  by June 30.

Memorializes CSU's obligation to construct  the River Park improvements in accordance

with Measure  G, as well as three storm water  best  management practice areas, on the City-

owned River Park Property.

Memorializes CSU's long-term obligation to maintain the River Park improvements and the

Storm Water  BMP Areas after they are constructed.

3



28

29

30

31

32

Easement Agreement for

River Park Construction and

Maintenance

Additional Park  Maintenance

Agreement

Easement Agreement for

City's Public Facilities

During Stage 1

Easement Agreement for

CSU's Utili ties within River

Park  Property

Easement Agreement for

City's Public Facilities

During Stage 2

Provides CSU with physical access on the City-owned River Park  Property as may  be

necessary to construct and maintain the River Park.

Memorializes CSU's long-term obligation to maintain the additional 22+ acres of

Additional Parks and Active Recreation Space  after they  are constructed as required by

MeasureG.

Provides the City with easement rights to operate  and maintain existing public facili ties

through the Property, at least  unti l the Parcel Map depicting necessary easements is

approved  and recorded in the County's local property records.

Provides CSU with easement  rights to install and operate  certain public facili ties within the

River Park Property that benefit CSU's Project on the Property.

Provides the City with easement rights to operate  and maintain public facili ties through  the

Property after CSU has completed certain post-Closing improvements on the Property.

4
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ATTACHMENT 6 TO CITY ATTORNEY REPORT

Summary and Analysis of Draft  Purchase and Sale Agreement  and Related

Documents for City's  Proposed  Sale of Mission Valley  Stadium Site to CSU

This Attachment 6 summarizes  the main terms of the draft Purchase  and Sale Agreement ("PSA '') and  related  documents for  the City 's proposed sale

of the Property  to CSU in accordance with Measure  G. This attachment also evaluates how the main PSA terms achieve consistency  with both

Measure G- codified  in San Diego Municipal Code ("SDMC'') section 22.0908-and the Council's  motion on November  18, 2019 ("Council

Motion'').  In the Council Motion, the Council asked  the Office of the City Attorney ("OCA '') to prepare the draft PSA based on CSU's  revised offer

dated October 28, 2019 ("Revised Offer''),  and  certain recommendations from  the OCA and  the Independent Budget Analyst ("IBA''). In addition,

this attachment  highlights certain policy issues that will  require the Council's input; those issues are shown below in underlined text and  are

discussed further in Attachment 4 to the City Attorney Report.

This attachment  is intended  to help streamline  review of the draft PSA by the Council and  members of the public, but is not intended  as a fully

comprehensive  summary  or a substitute for a complete review of all provisions in the draft PSA and related  documents. All  capitalized terms in this

attachment  have the same meaning  ascribed  to them in the PSA, unless otherwise  specified.

1. Parties

PSA, Preamble,  &

§ 1.87

*refer  to deal point

1 in Revised Offer

(Att. 1 to Ci ty

Attorney Report)

2. Property

PSA, §§ 1.95

*deal point 2 in

Revised Offer

The Parties include the City of San Diego, a 

California municipal corporation ("City''), and 

the Board  of Trustees  of the California State 

University, the State of California acting in its 

higher education capacity, on behalf of San Diego 

State University ("CSU"). 

The Property contains approximately 135.12

acres of real property,  encompassing both  a

132.63-acre  portion of the Mission Valley

SDCCU stadium site and the contiguous 2.49-

acre Murphy Canyon  Creek Channel  parcel, and

includes all improvements, with the exception of

certain public uti li ty improvements, on the real

rovertv (such as the Existin12: Stadium) and

1

The identification of the City and CSU as the contracting Parties is

consistent with the Measure  G and the Revised Offer. If the

Council desires to approve  the eventual  PSA transaction, San Diego

Charter  section 221 requires that the Council adopt an ordinance

approving the negotiated PSA and making a finding that the PSA

transaction will achieve "bona fide governmental purposes."

Measure  G states that the Property (defined as the "Existing

Stadium Site") consists of approximately 132 acres at 9449 Friars

Road, between Interstates  15 and 8, as depicted in a si te map in

Section 8 of Measure  G. SDMC § 22.0908(x)(3). The Revised

Offer  refers to the Property consisting of  135.12 acres, identical to

the real property valued in the appraisal report  dated October  11,

2019, prepared  by David Davis, MAI, the independent appraiser

mutuallv selected bv  the Parties. The identification of the Provert



3. Purchase Price

PSA, §§ 1.57, 2.3

*deal point 3 in

Revised Offer

certain tangible personal property (such as

stadium equipment).

The Final Adjusted Purchase Price equals the

Base Purchase Price of$86.2 million, plus the

Time-Value Adjustment Amount.  To calculate

the Time-Value Adjustment Amount,  the Tirne-

Value  Factor of2.149 percent is applied as

follows: (a) ifthe Closing Date  occurs on or

before  June  30, 2020, the Time-Value Factor  is

applied only  to the Water  Utility Fund Ownership

(i .e., 38.7 percent of the Property,  equating to

$33,359,400 of the Base Purchase Price); and (b)

ifthe Closing Date  occurs  after June  30, 2020, the

Time-Value Factor is applied to both  the Water

Utility Fund  Ownership and the General  Fund

Ownership (i .e., collectively, 100 percent of the

Property,  equating to the entirety of the Base

Purchase Price).

Based  on updated information, the Parties have

recently confirmed a Property acreage  allocation

of 61.3 percent to the General  Fund  (82.86 acres)

and 38.7 percent to the Water  Utility Fund (52.26

acres), which differs slightly from the 63-to-37

percent allocation reflected in the Revised Off  er.

2
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in the PSA  is consistent with the narrative text  in Measure  G, the

si te map of the Property in Measure  G, and the Revised Offer.

The Final Adjusted Purchase Price is consistent with Measure G

and, with one exception designed to incentivize a prompt Closing,

is consistent with the Revised Offer.

Measure  G does not  require, but  allows, the City to sell the

Property to CSU i f the Council approves  the City's sale of the

Property "at  such price and upon  such term$ as the Council shall

deem to be fair and equitable and in the public interest." SDMC §

22.0908(a).  Measure G states that  the City's potential sale of the

Property to SDSU "shall  be based  on the Fair Market  Value  of the

[Property],  and the City may  fairly consider various factors,

adjustments, deductions, and equities" in arriving at the fair and

equitable purchase price. Id. § 22.0908( d). Within the context  of

Measure G, "Fair Market  Value"  means  the price at which a willing

seller  would  sell the Property to a willing buyer in a hypothetical,

open  market  transaction between two private parties, disregarding

any effect on property value  arising from adoption of Measure G.

Id.§ 22.0908(x)(5). The Final Adjusted Purchase Price is consistent

with Measure  G because i t is based  on the appraised value  of the

Property in the October 2019 appraisal report, without allowing a

discount in the price attributable to two items for which the City's

General  Fund  bears  no responsibility, namely the costs to demolish

the Existing Stadium and design and construct  the River Park.

The Time-Value Adjustment Amount is included in the Final

Adjusted Purchase Price so that the consideration paid by  CSU for

the Property reflects  the value  of the Property as of the actual

Closing Date, not  the valuation date of September 30, 2017,

contained in the appraisal report. The  Final Adjusted Purchase

Price differs from the Revised Offer  in that, i f the Closing does not

occur  by June  30, 2020, the Time-Value Factor  will be  applied to

the entiretv of the Pronertv retroactivelv to October 1. 2017 (as



4. Earnest  Money

Deposit

PSA, §§ 1.36, 2.5-

2.7, 12.3(b)

5. Closing Date

PSA, §§ 1.85,

1.93, 1.107, 9.7

The Earnest  Money Deposit equals the fuitial 

Earnest  Money Deposit of $900,000  to be made 

by  CSU shortly  after Escrow  opens for the 

transaction, plus (if applicable) the Additional 

Earnest  Money Deposit of $450,000 to be made  

by  CSU i f the Closing does not occur by June 30, 

2020. The fuitial Earnest  Money Deposit will be 

remitted to the City and will become 

nonrefundable i f CSU has not earlier opted to 

terminate the PSA and the Closing does not occur  

by  June 30, 2020. The Additional Earnest  Money 

Deposit will be remitted to the City and will 

become  nonrefundable to CSU i f the Closing 

does not occur by  December 31, 2020. In 

addition, the Earnest  Money Deposit will be  

remitted to the City and treated as liquidated 

damages i f the Closing does not occur due to 

CSU's default  under  the PSA.

The Primary Target  Closing Date  is March  27, 

2020. The Secondary Target Closing Date is June 

30, 2020. The Outside Closing Date is December 

31, 2020. The Parties must  reasonablv endeavor  

3

opposed  to being applied to the Water  Uti li ty Fund Ownership

retroactively and applied to the entirety of the Property only on a

going-forward basis). The  Council's input will be  requested on

whether  to apply the Time-Value Factor  retroactively to the entirety

of the Property ifthe Closing does not timely occur. As compared

to the Revised Offer, the City's recommended approach will result

in an increase of over $3 million in the Final Adjusted  Purchase

Price ifthe Closing does not occur by June 30, 2020. This approach

will incentivize a prompt Closing, which is what the Council

articulated as a key  goal during the November 18 Council meeting

and what CSU has also articulated as its goal.

Measure G and the Revised Offer  are silent as to an Earnest  Money

Deposit. However,  CSU's initial draft of the PSA in April 2019

included a substantial good faith deposit totaling $1,250,000,  and i t

is standard industry practice for real property transactions to

include a substantial good faith deposit. The Earnest  Money

Deposit is approximately 1.5 percent  of the anticipated Final

Adjusted  Purchase  Price, which is within industry standards and at

the lower  end. Requiring the Earnest  Money Deposit will

incentivize CSU to accomplish a prompt Closing and, i f the

Closing does not timely occur or does not occur  at all, will

compensate the City for i ts significant commitment of time and

resources  toward  the proposed transaction (subject  to CSU's early

termination right). Requiring the Earnest  Money Deposit also will

incentivize CSU not to commit a default  under  the PSA that would

prevent  or delay  the Closing. The referenced PSA provisions are

consistent with the Council Motion, which asked the OCA to

prepare  the draft PSA in a manner  that protects  the City's interests.

Measure  G and the Revised Off  er are silent as to the timing of the

Closing, including the Outside Closing Date. However,  the Council

Motion specified the Outside Closing Date of December 31, 2020,

consistent with the IBA's recommendation. The Outside Closin



*deal points 24-25 

in Revised Offer  

6. Force Majeure

PSA, §§ 1.116,

14.1; Deel. of

Property

Development

Restrictions, § §

1.82, 26.1

to complete  the Closing at the earliest practical

opportunity.

The PSA and various PSA attachments  include a 

force majeure  provision, under  which a default  

will not occur  i f a Party  is prevented from ta1cing 

an action due to Unavoidable Delay. The term 

Unavoidable Delay  includes any cause beyond 

the Party's reasonable control, but  excludes the 

Party's financial condition or the existence of any 

lawsuit unless a court issues an injunction or 

similar order preventing a Party  from performing 

any material obligation. Unavoidable Delay  is not 

permitted as an excuse for CSU's delay in 

completing construction of the New Stadium or 

the River Park improvements within seven years 

after the Effective Date of the PSA as required by  

MeasureG. 

4

Date achieves the mutual  objective of the Parties to complete  the

Sale Transaction without a prolonged delay, enabling CSU to

commence construction of the Project  at the earliest opportunity

and enabling the City to receive prompt payment of the Final.

Adjusted Purchase  Price and to dispose of ownership of an·asset

that presently entails significant cost and risk to the City without a

corresponding significant public benefit.

The Revised Offer included the Primary Target  Closing Date  of

March  27, 2020, which is reflected  in the draft PSA but  is likely not

a feasible date. Even assuming the Parties can quickly finalize the

content  of the PSA, the signature of the PSA will require approval

by  both  the CSU Board  of Trustees and the Council. The Council's

approval of the PSA will require the introduction and adoption of

an ordinance under  Charter  section 221 at two separate Council

meetings, and the Parties will need to wait at least 30 days from the

ordinance adoption date for the ordinance to take effect.

Measure  G and the Revised Offer are si lent as to the inclusion of

any force majeure  provision to excuse  a Party's timely performance

of any contractual  obligation, including the effort to accomplish a

prompt Closing and CSU's obligation to timely construct  the New

Stadium and the River Park improvements. A force majeure

provision is common  in real property sales contracts and

development contracts, but  the precise scope of the provision is not

necessarily standard. In the referenced PSA provisions,

Unavoidable Delay  is defined to exclude  the mere existence of a

lawsuit because,  unless a court issues an injunction, the Parties will

be able to accomplish the Closing and CSU will be able to

construct  improvements in accordance  with Measure  G and the

Campus Master  Plan Update. If a lawsuit challenging the Sale

Transaction is filed and CSU does not wish to proceed  with the

Sale Transaction in light of the lawsuit, CSU has the right to

terminate the PSA before  June 30, 2020, without any financial

conseauence. The definition of Unavoidable Delav  strikes a



7. CSU's Approval 

of Title and 

Property 

Condition 

PSA, §§ 4.1, 4.2 

8. City's Approval 

of CSU's 

Financing .Plan 

PSA, §§ 1.29, 4.3, 

Att. No.14 

By signing the PSA, CSU will: (a) confirm its

approval  of the current  ti tle condition of the

Property;  (b) agree to acquire ownership subject

to the ti tle exceptions shown in the preliminary

ti tle report  for the Property;  ( c) confirm its

approval  of the current  physical condition of the

Property;  and ( d) acknowledge that i t has been

afforded  ample  opportunity to review both  the

ti tle and physical condition of the Property.

The CSU Financing Plan  will identify the

reasonably estimated cost of CSU's financial

obligations under the PSA and the pertinent

agreements and other documents attached to the

PSA, as well as CSU's source of funds to fulfi ll

5

reasonable balance between the mutual  goal of the Parties to

accomplish a prompt Closing and the need  to account  for any

delays attributable to causes beyond  a Party's reasonable control.

Further,  by only  excusing delays in performance for which Measure

G does not set a specific deadline, specifically all development

other  than  the New  Stadium and River Park improvements, the

PSA  force majeure provisions comply  with Measure  G and

reasonably apply the industry standard  for this type  of transaction.

The referenced PSA  provisions are consistent with the Council

Motion, which asked the OCA to prepare  the draft PSA in a manner

that  protects  the City's interests.

Measure G and the Revised Offer  are si lent as to the existence of

any due diligence period after the PSA  is approved and signed. In

this instance, CSU has been  afforded  a very  lengthy due diligence

period. CSU first obtained a preliminary ti tle report  for the Property

no later  than  January 2019. Additionally, since January 2019, the

City has both  granted  CSU the right to access the Property for

inspections and testing under the CSU Entry  Permit (i .e., an

agreement by  which the City has given Property access rights to

CSU), and made  City representatives available to meet  with CSU

on numerous occasions. The City also provided various documents

and information regarding the Property to CSU. A typical due

diligence period is 30 to 120 days, whereas  CSU has had ample

opportunity to perform due diligence for at least 12 months.  Given

this circumstance, there is no reasonable basis for including a due

diligence period in the PSA. The referenced PSA  provision is

consistent with the Council Motion, which asked the OCA to

prepare the draft  PSA  in a manner that protects  the City's interests.

Measure  G and the Revised Offer  are si lent as to CSU's submittal,

and the City's approval,  of the CSU Financing Plan. However,  the

referenced PSA  provision is consistent with the Council Motion,

including the Council's reliance on a specific recommendation

made  by the OCA. The CSU Financing Plan  is intended to



9. New Property

Lease

PSA, §§ 3.2, Att.

No.15

*deal point 25 in

Revised Offer

all of those  financial obligations. (Note  that, 

during i ts preparation of the draft PSA, the OCA 

requested from SDSU's attorneys,  but  did not  

receive, sufficient details to prepare the CSU 

Financing Plan.) By  signing the PSA, the City 

will confirm i t is satisfied with the content  of the 

CSU Financing Plan  as a basis for establishing 

the financial viability of CSU's acquisition of the 

Property and CSU's development, operation, and 

maintenance of the Project in accordance with

Measure G and related  campaign promises.

If the Closing does not occur  by  June 30, 2020,  

the Parties will enter  into the CSU New  Lease, by 

which the City will lease the Property and 

contiguous parking lot areas to CSU from July  1, 

2020, through  December 31, 2020, on terms 

much  more  favorable  to the City than  the CSU 

Existing Occupancy Agreement for the Existing 

Stadium. The CSU New  Lease, i f needed,  will be  

prepared by the City based on the CSU New  

Lease  Summary and finalized and signed by June  

30. If for any reason the Parties do not  sign the 

CSU New  Lease by  July  31, 2020, ei ther Party 

may  terminate the PSA. The CSU New  Lease will 

feature the following key  terms: (a) CSU's 

payment of $1 per month in rent; (b) CSU'  s 

responsibili ty for all maintenance, capital repairs 

and improvements, operation, and insurance, as 

well as all related costs; (c) CSU's compliance 

with the City's main obligations under the ADA 

Settlement Agreement; and (d) CSU's 

compliance with applicable laws and duty to 

6

demonstrate that CSU has secured, or reasonably can secure,

sufficient financial resources to acquire the Property and complete

the Project in a timely manner and to cover all long-term

maintenance costs for the Project, including the River Park. If the

Council is not  convinced, based  on a review of the CSU Financing

Plan, that CSU has demonstrated i ts financial abili ty to fulfi ll i ts

PSA  obligations, the Council may  wish to consider whether i t is

prudent,  and in the public interest, to dispose of the Property- a

valuable public asset - to CSU.

Measure G is si lent as to the Parties entering into a new lease to

replace the CSU Existing Occupancy Agreement before  the

Closing. However, the Revised Offer  envisions the Parties entering

into the CSU New  Lease as of July  1, 2020, ifthe Closing has not

yet  occurred,  and the referenced PSA  provisions regarding the CSU

New Lease  are consistent with the Revised Offer. The CSU New

Lease Summary contains provisions that will protect  the City's

interests in the event  of a delayed  Closing and is consistent with the

Council Motion, including the Council's reliance on specific

recommendations made  by the OCA and the IBA. Under  the CSU

New Lease, CSU will be  responsible for operating and maintaining

the Property,  and CSU will defend and indemnify the City broadly

against any losses or damages  incurred with respect to the Property

during the term of the CSU New  Lease. If and when the Parties

enter  into the CSU New  Lease, the City will not need  to incur any

additional operational expenses  for the Property,  which in Fiscal

Year 2020 were  budgeted in the amount  of$10,335,860,

approximately $4,870,568 more  than  the expected  revenue. As a

result  of the costs savings to the City, even though the rent received

will be far less than  the rent  currently paid by  CSU for the football

season, the CSU New  Lease  will result  in a net  fiscal savings to the

City.



10. Existing

Stadium

Occupancy

Agreement

PS.A, §§ 3.1, Att.

No.25

*deal point 25 in

Revised Offer

11. Measure G

Compliance

PSA, § 5; Deel. of

Property

Development

Restrictions, § 2

*deal point 21 in

Revised Offer

defend  and indemnify the  City with respect to any

losses  or damages.

Shortly after  the Escrow opens,  the  Parties will

sign and deliver to each other  the Second

Amendment to CSU  Existing Occupancy

Agreement, which will modify the termination

date of the CSU  Existing Occupancy Agreement

to become June 30, 2020,  rather than  December

31, 2020.

CSU must complete certain development 

activities and features  on the Property in 

fulfillment of Measure G and related  campaign 

promises. The  development activities and features 

include, for example,  various public and private 

improvements, the New  Stadium, the River Park  

improvements, features to comply with the City's 

goals to reduce  greenhouse gas emissions, and 

appropriate CEQA mitigation measures and fair- 

share payments. The  related campaign promises 

include, for example, the construction of "a 

world-class university research and innovation 

campus" on the Property and the  inclusion of 

various environmentally-friendly design features

in the  Project.  Section 5 of the PSA  provides a

broad  overview of how  the Sale Transaction will

cause  CSU to develop  and operate  the Project in

compliance with Measure G and related

campaign promises. Section 5 of the PSA  also

includes a cross-reference to specific sections of

7

Measure G and the  Revised Offer  are si lent as to establishing an

earlier termination date for the CSU  Existing Occupancy

Agreement. However, the earlier termination date of June  30, 2020,

is consistent with the intent of the Revised Offer  and is appropriate

because the  CSU New  Lease  will take  effect  beginning July  1,

2020,  i f the Closing has not  yet occurred.  Confirming the earlier

termination date of the  CSU Existing Occupancy Agreement also

will provide a strong  incentive for both Parties to finalize the CSU

New  Lease  promptly. The  referenced PSA  provision is consistent

with the  Council Motion, which asked the OCA  to prepare the draft

PSA  in a manner that  protects the City's interests.

Measure G identifies various development activities and features to

be  completed by CSU on the Property as part  of the Project.  SDMC

§ 22.0908(c). In addition, CSU made  various campaign promises

relating to the  Project,  upon which local  voters  relied in deciding

whether to approve Measure G. The Revised Offer  sets forth

certain development activities and features  to be  completed by CSU

in accordance with Measure G and states  that  the PSA  also will

incorporate all other  conditions and requirements of Measure G and

related campaign promises. The  referenced PSA  provisions are

consistent with Measure G and related campaign promises, as well

as the Revised Offer. Section 5 of the  PSA  is intended as a helpful

"road map" showing the Parties' compliance with all of their

respective obligations under Measure G.

---------- --- ·--··-



12.Murphy

Canyon Creek

Deel. of Property

Development

Restrictions, § §

2.9, 3.7

River Park  and

Storm Water  BMP

Maintenance

Agreement,  § § 1,

3.6, and Exh. G

*deal point 4 in

Revised Offer

13. Existing

Stadium

Demolition and

Maintenance

Deel. of Property

Development

Restrictions, § §

2.6, 3.2

PSA attachments, such as Section 2 of the

Declaration of Property Development

Restrictions, that  describe more  specifics

regarding
 compliance with Measure G and related

. .

campaign promises.

CSU must  maintain and operate,  at i ts sole 

expense, the Murphy Canyon  Creek  Parcel  as 

well as the portion of Murphy Canyon  Creek  

located  within the River Park  Property retained in 

the City's ownership, in accordance with 

applicable laws and the Wetland Mitigation 

Project Agreements. CSU must  mitigate and 

avoid flooding impacts associated with Murphy 

Canyon  Creek  and must  promptly repair and 

restore  Murphy Canyon  Creek  and any affected  

areas in the event  of any damage. While the PSA  

does not  obligate CSU to make  any specific 

improvements to Murphy Canyon  Creek, CSU 

must  complete  any restoration, improvements, 

alterations, or  modifications of Murphy Canyon

Creek  as required by any  other  governmental

agencies. CSU is generally prohibited from

undertaking certain construction-related activities

on the Murphy Canyon  Creek  Parcel  or within

any portion of the 100-year flood zone.

CSU must  demolish the Existing Stadium, at i ts 

sole expense,  within two years after the New 

Stadium is constructed and opened  for public use. 

In the interim, CSU must  operate  and maintain 

the Existing Stadium in a commercially 

reasonable manner and in a good condition, and 

must  promptly complete any work, repair, 

rehabilitation, capital improvements or 

8

As noted  in i tem 2 above, Measure G includes a depiction of the

Property that  includes the 2.5-acre  Murphy Canyon Creek  Parcel,

and the PSA  is consistent with Measure G in that the Property to be

acquired by CSU includes the Murphy Canyon  Creek Parcel. A

portion of Murphy Canyon Creek is located  within the River Park

Property to be retained in the City's ownership. Under  the PSA,

CSU will maintain not  only the Murphy Canyon  Creek  Parcel  but

also the southerly portion of Murphy Canyon  Creek within the

River Park  Property.  This approach  is consistent with the Revised

Offer, which states that CSU will maintain the River Park. The

PSA  includes strong  language to protect  the City's interests with

respect  to Murphy Canyon Creek, consistent with the Council

Motion, including the Council's reliance on specific

recommendations made  by the OCA and the IBA.

Measure G requires the PSA  to provide for the demolition and

removal  of the Existing Stadium. SDMC § 22.0908(j).  Measure G

also states that the sale of the Property will "ensure that the City

does not  pay  for any stadium rehabilitation costs, stadium

demolition or removal  costs, [or] stadium cost overruns." Id. §

22.0908(n). The referenced PSA  provisions regarding demolition

and maintenance of the Existing Stadium are consistent with

Measure G and the Revised Offer. In addition, the PSA  vrovides a
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Construction 

Deel. of Property  
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Restrictions, §§ 
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15. Reimbursement 

of  City's Costs  

for  Public 

Safety and  

Traffic Services 

Deel. of Property  

Development 

Restrictions, § 3.4 

replacements as reasonably necessary to maintain 

the Existing Stadium in a safe and operable 

condition, all at CSU's sole expense. 

Additionally, following the Closing, while CSU 

is operating the Existing Stadium, CSU must  

comply with the City's obligations under  the 

ADA Settlement Agreement relating to the 

Existing Stadium.

CSU must  complete  the design and construction 

of the New  Stadium within seven years after the 

Effective Date  of the PSA  and must  bear  all 

related  costs, including cost  overruns.  The seven- 

year deadline is not subject  to Unavoidable Delay 

(i .e., force majeure).  The  New  Stadium must  meet  

or  exceed  the LEED-certified standard  of Version 

4 Silver. CSU must  explore the feasibility of a 

phased  build-out of the New  Stadium that  allows 

future modifications and the inclusion of 

Potential Sports Partners,  including professional 

leagues such as the National Football  League. 

CSU also must  cooperate  reasonably with any

earnest  proposal relating to the future inclusion of

any Potential Sports Partners.

The City will provide Stadium Event  Services, 

including public safety  and traffic management, 

for Stadium Events  subject  to: (a) CSU's 

provision of reasonable advance  notice and a 

special event permit application; (b) the City's 

availability of adequate  City staff and resources;  

and (c) the lack of interference with the City's 

general public safety  efforts. CSU must  promptly 

reimburse the City for providing the Stadium 

Event  Services.
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deadline for CSU to complete demolition of the Existing Stadium,

which is two years after the New  Stadium is constructed and

opened  for public use. While Measure G and the Revised Offer  do

not  specify a deadline for the completed demolition, a reasonable

deadline is appropriate to ensure that the Existing Stadium is not

retained indefinitely on the Property,  causing potential public safety

risks and prolonged underutilization of the Property.

Measure G states that  CSU must  complete  the construction of the

New Stadium within seven years after the PSA  is signed and

identifies certain required components of the New  Stadium,

including its seating capacity and its future adaption to include

Potential Sports Partners.  SDMC § 22.0908(j), (x)(9). CSU also

made  a campaign promise that the New  Stadium would  meet  or

exceed  the LEED-certified standard  of Version 4 Silver. The

Revised Offer  does not expressly mention the New  Stadium, but

generally states that  the PSA  will incorporate all Measure G

requirements and related  campaign promises. The referenced PSA

provisions regarding CSU's construction of the New Stadium are

consistent with Measure G and CSU's related  campaign promise.

Measure  G states that the sale of the Property will ensure the City is

reimbursed for i ts reasonable costs incurred in providing public

safety  and traffic management for games and other  events at the

Property. SDMC § 22.0908(n). The Revised Offer  does not

expressly mention this topic, but  generally states that  the PSA will

incorporate all Measure G requirements. The referenced PSA

provisions regarding reimbursement of the City's costs in providing

public safety  and traffic management are consistent with Measure

G and the Revised Offer.

---------------------------------~-------------------------------------------
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Bridge  
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Bridge MOU, §§ 
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*deal point 6 in 

Revised Offer 

CSU will be  responsible for completing the 

design, CEQA review, permitting, and 

construction of the Fenton Parkway Bridge, 

which will consist of a two-lane,  all weather 

bridge extending Fenton  Parkway over  the San 

Diego River to Camino Del Rio North  at grade 

with the trolley crossing, providing vehicular, 

pedestrian, and bicycle access that benefits users  

and occupants  of the Project  and adjacent 

developments. Subject  to the earlier completion 

of CEQA review, the City will grant an easement,  

license, or  other  rights necessary for CSU to 

construct  the Fenton Parkway Bridge. CSU will 

be required to comply with the City's competitive 

bidding requirements and pay  prevailing wages  

for the bridge, because City funds are being used

to pay  for a portion of the bridge costs. 

Also, subject  to the earlier completion of CEQA

review, the City will contribute funds to

reimburse CSU for funds actually expended

toward  construction of the Fenton Parkway

Bridge, including: (a) up to $8.5 million in funds 

other  than development impact fee ("DIF") funds, 

which may include any interest earned on the

principal amount  of development impact fees 

paid to the City; (b) $1,235,646 from the City's

existing capital improvement project ("CIP") for

the Fenton Parkway Bridge, which is the 

principal amount  previously paid to satisfy a

development permit condition; and (c) future DIP

actually  collected by the City for construction of 

10

Measure  G is si lent as to the construction of the Fenton Parkway

Bridge. However, the Fenton Parkway Bridge is contemplated by

the Mission Valley  Community Plan  and the City's other  planning

documents for Mission Valley. The  Revised Offer  states that, while

the Fenton Parkway Bridge is not  part  of the Project evaluated  in

the Final EIR, the Parties will collaborate in pursuing the future

completion of the Fenton  Parkway Bridge, with the City taking the

lead on CEQA  review, permitting, and design, and with CSU

taking the lead on construction. The Revised Offer  also states that

the City will contribute the following amounts  toward  the Fenton

Parkway Bridge: (a) $8.5 million of the City's purchase price

proceeds;  (b) $1.3 million in the City's existing CIP funds; and ( c)

any available DIF. The  Revised Offer  states that  CSU's

contribution for the Fenton  Parkway Bridge will be approximately

25 percent of the total costs.

The referenced MOU  provisions incorporate some elements  of the

Revised Offer, but  differ from the Revised Offer  in several

respects.  First, after further  analysis and as relayed  to CSU in a

recent  meeting, City staff and the OCA have  determined that

dividing the Parties' responsibility for the design and permitting

function vs. the construction activi ty would  pose  difficult logistical

constraints and would  unacceptably increase the City's liability

exposure relating to the completed Fenton Parkway Bridge (e.g.,

creating "proof problems" as to whether a future bridge defect

arose from faulty design vs. faulty construction). Therefore,  the

MOU  envisions that CSU will take  the lead on all aspects of the

Fenton Parkway Bridge. Second, the MOU states that  the City's

contribution of non-development impact fee funds will be up to

$8.5 million, and specifically allows the City to use any interest

earned on the principal amount  of monies paid to the City for

develonment imnact fees or to satisfv a develonment nermit
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PSA, § 11.1
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Improvements

PSA, § 5.4; Deel.

of Property

Development

Restrictions, § §

2.1, 2.9

the Fenton Parkway Bridge, in accordance  with 

the San Diego Municipal Code and the Public 

Facili ties Financing Plan. The City's financial 

contribution will be  capped at a total of the three 

amounts described in the preceding sentence,  and 

CSU will not use any portion of the City's 

contribution to offset CSU's project-specific 

share as determined in the Public Facili ties 

Financing Plan. CSU will pay all other costs 

necessary to complete  the CEQA review,

permitting, design, and construction of the Fenton

Parkway Bridge.

The City must encumber, and set aside in a 

designated account, $1,500,000 from the City 

General Fund's share of the Final Adjusted 

Purchase Price proceeds. The City must use the 

designated account funds to reimburse CSU for its 

actual, documented costs incurred in relocating 

utili ties and other public facilities and completing 

other site development activities in the Project 

(excluding New Stadium costs, River Park costs, 

and Existing Stadium demolition costs) that serve a 

valid public purpose and provide public benefits. 

CSU must  develop the Project  consistent with the 

Final EIR, including its mitigation monitoring 

and reporting program.  CSU will contribute 

$5,000,000  for traffic improvements to mitigate 

impacts of the Project, including tWo 

components:  (a) specified traffic improvements to 

be completed bv CSU at i ts cost, at a presumed 

11

condition towards the $8.5 million. Third, in compliance with

CEQA, the MOU does not encumber  the City's contribution of up

to $8.5 million from the purchase  price proceeds.  See Cal. Code

Regs., ti tle 14, § 15004(b ). Fourth, the MOU does not cap CSU's

contribution at 25 percent  of the total costs for the Fenton Parkway

Bridge, but  instead states that assuming the earlier completion of

CEQA review, CSU is responsible for a minimum of 25 percent  of

the total Fenton  Parkway Bridge costs, and is responsible for any

gap in funding, and all cost overruns.

Measure  G is si lent as to the City's contribution of funds toward

CSU's si te preparation or development activities. In the Revised

Offer, CSU requested  that the City allocate $1.5 million to an

account  jointly controlled  by the Parties for Project-related

improvements. The referenced  PSA provision is consistent with the

Revised Offer, except that to avoid potential legal challenges such

as Charter  violations relating to improper control of City funds or

an impermissible gift  of public funds, the City's contribution will

be encumbered in a City-controlled account, not placed in a jointly

controlled  account. In addition, the City's funds will be used only

for CSU's development activities that achieve a valid public

purpose  and benefi t the City's interests. Those  clarifications are

consistent with the Council Motion, including the Council's

reliance on a specific recommendation made  by the OCA.

Measure  G imposes an "environmental commitment" on SDSU to

"take  steps to reach agreements  with the City of San Diego and

other public agencies regarding the payment of fair-share

mitigation costs for any identified off-si te significant impacts

related to campus growth  and development associated with the

[Property]."  SDMC § 22.0908(h).  The Revised Offer states that, in

addition to CSU's transportation mitigation responsibilities under

~-~---------- - ---------------------· --·-·
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*deal points 8, 21

in Revised Offer

value  of up to $2,566,000; and (b) CSU's 

payment of at least  $2,434,000 to the  City for 

deposit into the City's capital improvement fund 

for traffic improvement projects in the  Mission 

Valley, Serra  Mesa,  and Navajo communities. 

Consistent with the Final EIR, CSU must 

contribute $390,000 to the City to allow the  

City's completion of certain traffic mitigation 

measures associated with the Project and intended 

to optimize the  timing of traffic signals in the  

vicinity of the  Project. 

Before CSU  allows  the permanent occupancy of 

any  completed building or  other structure within 

the Project, CSU  must construct a trolley plaza in 

the vicinity of the existing light rai l transit center 

on the Property, activated with commercial uses 

and providing adequate space  for at least  four  bus  

bays. CSU  must design, construct, and operate 

the Project in a manner that  facilitates the dai ly 

and efficient use  of the Green  Line light rai l 

transit station on  the Property operated by MTS.  

CSU also must cooperate in good  fai th with the 

City, MTS,  and SANDAG to accommodate the  

inclusion of a planned Purple Line light rai l 

transit station on  or about  the Property and must 

participate in any  related meetings and planning 

efforts  with the  affected agencies. Until the 

meetings and planning efforts  are completed, 

CSU  must  reserve adequate right-of-way within 

the Property for the potential future  construction, 

operation, and maintenance of a new  Purple Line 

li li li t rai l transit station on the Pronertv in a
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the Final EIR, CSU  will provide $5 million for traffic

improvements in coordination with the City. The  referenced PSA

provisions are consistent with Measure G and the Revised Offer

and reflect certain traffic mitigation commitments of CSU set forth

in the  Final EIR. The  PSA provisions clarify that  CSU's fulfillment

of the $5 million contribution toward additional traffic

improvements will consist of a combination of actual  completed

improvements and contributed funds toward other improvements.

CSU's additional contribution of$390,000 is based on City staffs

quantification of the estimated cost  for CSU  to optimize the timing

of certain traffic signals in the vicinity of the Project, as required by

the Final EIR.

Measure G states  that  the Project must include "[t]rolley and other

public transportation uses  and improvements to minimize vehicular

traffic impacts ....  " SDMC § 22.0908(c)(5)(1). Moreover,

Measure G requires that  the Sale Transaction facilitate the dai ly and

efficient use  ofMTS's existing Green Line transit station on the

Property, accommodate a planned Purple Line transit station on  or

about  the Property, and enhance a pedestrian connection to the

existing light rai l transit center on the Property. Id. § 22.0908(k).

The  Revised Offer  is si lent as to public transit improvements, other

. than  acknowledging that  CSU  will satisfy i ts transportation

mitigation responsibilities under the Final EIR  and generally

acknowledging that  the PSA will incorporate all Measure G

requirements. The  referenced PSA  provisions are consistent with

Measure G and the Revised Offer  and reflect certain public transit

commitments of CSU set forth in the Final EIR, subject to City

staff's clarification as to the timing of CSU's completion of the

trolley plaza.  The  inclusion of a planned Purple Line light rai l

transit station on or  about the  Property will require extensive future

coordination and planning among CSU, the  City, MTS,  and

SAND AG.
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precise location mutually desirable to CSU, the

City, MTS, and SANDAG.

CSU must  design, construct,  and maintain in 

perpetuity the 34-acre  River Park, and pay  100 

percent  of those costs. The City will have limited 

authority and review with respect  to the 

permitting, design, and construction of the River 

Park improvements, including the issuance of a 

grading permit. CSU must  complete  the River 

Park improvements within seven years after the 

Effective Date of the PSA. The seven-year 

deadline is not subject  to Unavoidable Delay  (i .e., 

force majeure).  CSU must  obtain payment  and 

performance bonds  to secure the completion of its 

River Park construction obligation. Additionally, 

CSU must  establish a River Park Endowment 

Fund to ensure that  funds are available in 

perpetuity for the operation, maintenance, and 

repair of the River Park. CSU must  defend and 

indemnify the City against any losses or damages  

attributable to the River Park Improvements. In

conjunction with the Council's approval of the

PSA, the Council will be  asked to formally

designate the River Park as a public park  in

accordance  with Charter  section 55.

CSU has proposed to install Storm Water  BMPs, 

consisting of three best  management practice 

structures (or basins), within an approximately 

2.5-acre  portion of the River Park Property,  to 

fi lter and treat  storm water  runoff from the 

Property, as well as potential flooding from both  

Murphy  Canyon  Creek and the San Diego River. 

CSU must  design, construct,  and maintain in

13

Measure  G requires SDSU to construct  the 34-acre  River Park,

containing certain specified elements, such as active and passive

park  uses, walking and biking trails, a river buffer  of native

vegetation, and measures  to mitigate drainage impacts and ensure

compliance with water  quali ty standards. SDMC § 22.0908(i).

Measure  G further requires SDSU to complete  construction of the

River Park within seven years after the signature date of the PSA

and requires the City to designate or set aside the River Park as a

public park  in accordance  with Charter  section 55. Id. The Revised

Offer echoes the Measure  G requirements for the River Park. The

referenced PSA provisions are consistent with Measure  G and the

Revised Offer, subject to the inclusion oflanguage clarifying the

City's limited role in permitting the River Park improvements on

City-owned property and reviewing the design and completed

construction of those improvements and further clarifying that CSU

will not be enti tled to reimbursement from DIF for CSU's costs

incurred in designing, permitting, constructing, and maintaining the

River Park.

Measure  G and the Revised Offer are silent regarding CSU' s

construction of the Storm Water  BMPs on the River Park Property.

CSU has requested  in recent  discussions to obtain the City's

permission to construct  the Storm Water  BMPs depicted in Project

renderings on the River Park Property,  which is and will remain a

City-owned property. The OCA recommends against this approach

due to the increased exposure  to the City and the potential
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perpetuity the  Storm Water  BMPs, and pay 100

percent of those costs.  CSU will own the

completed Storm Water  BMPs. CSU  must defend

and indemnify the  City against any  losses or

damages attributable to the  Storm Water BMPs.

CSU  is required to develop the  Additional Park

Areas and  Active Recreation Space on  the

Property, consisting of a minimum of22 acres to

be used  for population-based park facili ties and

publicly-accessible active recreation space, which

may  include practice, intramural, intermural, and

recreation fields, all as depicted on the  Project  Site

Plan. CSU is also resnonsible for the lornHerm

14

inconsistency with Measure G, although CSU's request is a policy

decision for the  Council.

Accordingly, based on City management's input, the  referenced

PSA provisions include language accommodating CSU's request,

subject to a defense and  indemnity clause and  other language that

protects the  City's interests. Nonetheless, CSU's proposal to

construct the  Storm Water BMPs on  City-owned property is

problematic because: (a) the  proposal involves the  treatment of

storm water runoff within the  100-year floodplain (and in some

instances as low  as the  25-year floodplain), which is inconsistent

with the  City's normal development requirements; (b) i t is

inconsistent with the  City's normal requirement that  a landowner

treat  storm water runoff on the  landowner's own  property, not  on

City-owned property - a requirement aimed at minimizing the

City's risk; and (c) i t is arguably inconsistent with Measure G, both

because CSU  is using the  City's property rather than i ts own

property to mitigate drainage impacts and  because CSU will be

counting the  2.5-acre Storm Water BMPs toward i ts obligation

under Measure G to construct 34 acres  of River Park.  CSU  could

comply with the  City's normal requirement to construct the  Storm

Water BMPs on the  Property to be owned by CSU,  but  that

approach would presumably require CSU  to redesign at least a

portion of the  Project and would reduce the  developable acreage of

the  Property. The  OCA seeks  direction on  this issue from the

Council.

Measure G states  that, in addition to the  River Park,  SDSU must

reserve and improve at least 22 acres  of publicly-accessible active

recreation space on  the  Property. SDMC § 22.0908(i). The  Revised

Offer includes a minimum of 22 additional acres of population-

based park facilities on  the  Property for general community use  and

enjoyment. The  referenced PSA provisions are consistent with

Measure G and the  Revised Offer.  The  PSA includes City-

accentable nark maintenance language, consistent with the  Council
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maintenance of the Additional Park Areas  and

Active Recreation Space in accordance with City-

acceptable park  standards.

CSU must  cause the Project to meet  the City's 

current  Inclusionary Requirement, under  which at 

least  10 percent of the total Dwelling Units are 

developed and operated as Affordable Housing 

Units. CSU can produce the Affordable Housing 

Units through its own  desired combination of 

Affordable Housing Rental  Units and Affordable 

Housing For-Sale Units. The  Affordable Housing 

Rental  Units will be restricted for occupancy to 

tenants  having a household income at or below 65 

percent  of AMI. The  Affordable Housing For- 

Sale Units will be  restricted for sale to buyers

having a household income at or below 100 

percent  of AMI. A student  will be eligible for 

occupancy in an Affordable Housing Unit only  i f 

the student  qualifies as an independent household 

(i .e., is not  identified as a dependent on any 

individual's tax return) and otherwise meets  the 

income eligibility requirements. 

Before  the issuance of any Building Permit for

Affordable Housing Units, each Affordable 

Housing Developer must  provide Performance 

Security to ensure  that the applicable Affordable

Housing Units are timely constructed.  All 

Affordable Housing Units will be  subject  to

recorded affordability covenants  for at least  55

years. The Housing Commission will monitor and

enforce ongoing compliance of all Affordable 

15

Motion, including the Council's reliance on a specific

recommendation made by  the OCA.

·Measure  G states that the Project must  include both  market  rate and

affordable homes,  among other  development components. SDMC §

22.0908(c)(5)(H). Measure G further  states: "Such sale and

ultimate development shall require development within the

[Property] to comply with the City's ...  housing impact

fees/affordable housing requirements." Id. § 22.0908(1). Affordable

housing units constructed within the City must  comply with the

City's inclusionary housing regulations, which are mainly set forth

in the Inclusionary Affordable Housing Regulations Ordinance

("Inclusionary Ordinance"), at Chapter  14, Article 2, Division 13 of

the Municipal Code.

The  Revised Offer  states that CSU will cause the onsite production

of Affordable Housing Units (including student  housing units)

equal to IO percent of the total number of Dwelling Units in the

Project.  CSU followed up on the Revised Offer  by  providing a

more  detailed affordable housing proposal (Housing Proposal),

which is Attachment 3 to the City Attorney Report. The key

elements  of the Housing Proposal  are: (a) CSU can meet  the

Inclusionary Requirement through  a mix of rental units offered  at

an average  of 65 percent of AMI, within a range  of 30 percent to

150 percent  of AMI, or for-sale units offered  at 100 percent of

AMI, or  at 150 percent of AMI for units containing two or more

bedrooms; (b) student  housing units will count  as Affordable

Housing Units i f they  are restricted for occupancy by  students

eligible for Cal Grant A or B awards, students  who were previously

in the foster care program, or students  enrolled  in certain job

training programs; ( c) the Affordable Housing Units will be

delivered in nhases  ner  the Affordable Housin12: Phasin12: Pro!lfam



Housing Units with the applicable affordability

requirements. Each Affordable Housing

Developer must  pay  the Housing Commission's

standard  initial set-up fee and occupancy

monitoring fee.

CSU must  provide a quarterly  Housing Status

Report  and other pertinent documents  to the City

and the Housing Commission to allow effective

monitoring ofCSU's compliance with the

affordable  housing production requirements.
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(see i tem 24 below); and (d) CSU, not the City or the Housing

Commission, will oversee and administer affordable  housing for

the Project.

Many  elements of the Revised Offer and the Housing Proposal  are

arguably  inconsistent with Measure  G, which requires CSU's

compliance with the City's affordable  housing requirements (i .e.,

the Inclusionary Ordinance). The  Declaration of Affordable

Housing Restrictions ("Housing Restrictions") memorializes

affordable  housing terms that are consistent with the Revised Offer

and the Housing Proposal  where feasible, and consistent with the

Inclusionary Ordinance. The Housing Restrictions contain

bracketed notes that  explain where the  Housing Restrictions differ

from the Revised Offer  and the Housing Proposal  in order to

achieve consistency with the Inclusionary Ordinance. There is also

a potential argument  that, notwithstanding the requirement to

comply  with the City's affordable  housing requirements, CSU's

proposal  to allow certain student  housing to be counted toward the

required Affordable Housing Units is consistent with Measure G,

because  Measure  G envisions a "campus  village" setting. While the

OCA recommends requiring compliance with the City's affordable

housing requirements based  on a plain reading of Measure  G, this is

a policy issue for the Council's consideration as described in

Attachment 4 to the City Attorney Report.

The Housing Restrictions allow CSU to meet  the Inclusionary

·Requirement through  a mix of rental and for:-sale units, but  to avoid

inconsistency with the Inclusionary Ordinance and related

regulations, the Housing Restrictions disallow both  the automatic

eligibility of certain students for occupancy in Affordable Housing

Units and the purchase of Affordable Housing For-Sale  Units by

households above 100 percent  of AMI. The Council is being asked

to consider whether to allow CSU to provide a mix of rental and

for-sale units to count toward  CSU's production of Affordable

Housin2: Units and. i f so. whether  a "can" should be established on



24. Affordable

Housing

Phasing  Plan

Deel. of

Affordable

Housing

Restrictions, §§

1.3, 1.10-1.21,

1.56, 2.1, 2.2

*deal point 13 in

Revised Offer; Att.

3 to City Attorney

Report

CSU plans to cause the construction of a total of 

4,600 Dwelling Units on the Property,  including 

an estimate of 4,140 Market  Rate Units and 460 

Affordable Housing Units. CSU will follow the 

Affordable Housing Phasing Plan to meet  the 

onsite 10 percent  Inclusionary Requirement. 

Under  this plan, CSU must  deliver a minimum 

number of Affordable Housing Units in relation 

to total Dwelling Units as follows: (a) at least  100 

Affordable Housing Units in Building Phase 1, 

which includes a first phase  of  1,000 Dwelling 

Units; (b) at least  100 Affordable Housing Units 

in Building Phase  2, which includes a second  

phase of 1,000 additional Dwelling Units; (c) at 

least 100 Affordable Housing Units in Building 

Phase 3, which includes a third phase  of 1,000

additional Dwelling Units; and ( d) at least 160 

Affordable Housing Units in Building Phase 4, 

which includes a fourth phase of  1,600 additional 

Dwelling Units. CSU must  cause each Building

Phase to be comnleted  bv a snecified Buildin
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the number or percentage of for-sale affordable  units relative to

rental affordable  units. The Council also is being asked to consider

whether  to accommodate CSU's request  to count the housing of

certain low-income students generally  toward the Inclusionary

Requirement despite the likely inconsistency with Measure  G and,

i f so, whether  to limit the number  of Affordable Housing Units

(e.g., 25 percent  of them) made  available for occupancy to students.

To avoid inconsistency with the Inclusionary Ordinance, the

Housing Restrictions require the recording of 55-year  affordability

covenants against the Property  and envision the Housing

Commission's oversight of CSU' s compliance with affordable

housing requirements.

CSU's Housing Proposal  contemplates the onsite production of

Affordable Housing Units in phases  that match  the 10 percent

Inclusionary Requirement at different construction milestones. The

Housing Proposal  differs from the industry standard  and City

requirements, in that: (i) i t uses the issuance of a certificate of

occupancy for Market  Rate Units, rather than the issuance of a

building permit, as the trigger for production of Affordable

Housing Units, allowing CSU additional time to complete

Affordable Housing Units in relation to Market  Rate Units; and (ii)

i t does not achieve the 10 percent  Inclusionary Requirement in each

Building Phase because i t states, for instance, that 100 Affordable

Housing Units would  be produced  in connection with the first

1,000 Market  Rate Units (which would  result  in only 9.1 percent,

not 10 percent, of the total Dwelling Units being Affordable

Housing Units).

The Housing Restrictions include a version of the Affordable

Housing Phasing Plan that is generally  consistent with CSU' s

Housing Proposal,  except that each Building Phase will achieve the

10 percent  Inclusionary Requirement, not 9 .1 percent. Also, in

response  to Councilmember comments  during prior public



25. Development

Thresholds

Deel.  of Property

Development

Restrictions, §§

2.13, 2.14

*deal point 6 in

Revised Offer

Threshold Date. During each Building Phase,

CSU must  issue a Building Permit for the

required minimum number of Affordable

Housing Units in such Building Phase, and those

Affordable Housing Units must  be timely

constructed so that a Certificate of Occupancy is

issued for them within three years after issuance

of the Building Permit. If less than 4,600 total

Dwelling Units are constructed, the number of

Affordable Housing Units will be reduced  to

match  the 10 percent Inclusionary Requirement.

The Declaration of Property Development

Restrictions includes three development

thresholds that  would  apply to the Project and

includes a placeholder for a potential fourth

development threshold, as follows:

(a) CSU must  ensure that no construction of

vertical improvements (excluding the New

Stadium and ancillary facili ties) is completed on

the Property,  or made  available for use  and

occupancy, unti l after CSU has caused  at least  42

acres of active park  space  and open space

adjacent  to, and north  of, the San Diego River

(including the River Park  Improvements) to be

completed and available for regular public use  per

the Campus  Master  Plan  Update.

(b) CSU agrees that the Occupancy Level of the

Project (excluding the New  Stadium) shall not

exceed 65 percent of the Total Planned EDUs

(i.e., the total planned equivalent dwelling units

within the Project),  unless  and unti l the Fenton
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meetings, the Council is being asked to consider whether to (i)

require a "floor" on the overall  production of a specified number of

Affordable Housing Units (such as 400 units) in the Project;  and

(ii) increase the Inclusionary Requirement to higher than  10 percent

(e.g., 15 or 20 percent).

Measure G requires that the sale of the Property provide for the

development of certain facili ties, but  is si lent as to development

thresholds in the Project.  However,  the development thresholds in

the Declaration of Property Development Restrictions are

consistent with Measure  G campaign promises, the Revised Offer,

or the Council Motion, as follows:

(a) The  first development threshold,  which cannot  be exceeded

unless CSU completes 42 acres of active park  space and open  space

(including the River Park  improvements), is consistent with CSU's

campaign promise related  to Measure  G.

(b) The second  development threshold,  which cannot  be exceeded

unless  the Fenton  Parkway Bridge is constructed and opened  for

regular use (contingent upon  the future completion of CEQA

review), is consistent with the Revised Offer.

( c) The third development threshold,  which cannot  be exceeded

unless the New Stadium is constructed and open  for regular  use, is

intended to provide a security mechanism and a strong  incentive for

CSU to satisfy its obligation under  Measure  G to complete

construction of the New  Stadium within seven years after the

Effective Date  of the PSA. The Council is being asked to urovide

. -·---------------- -- - --- --- ----



26. Financial

Encumbrances

PSA, § 11.2

Parkway Bridge has been  constructed  and is open

for daily public use.

( c) CSU agrees that the Occupancy Level of the

Project  (excluding the New  Stadium) shall not

exceed 50 percent  of the Total Planned  EDUs

within the Project, unless and unti l the New

Stadium has been  constructed and is open for the

holding of Stadium Events on a regular  basis.

( d) Based  on prior input from several

Councilmembers, the Council is being asked to

consider adding a provision that requires a certain

minimum threshold of educational uses to be

constructed  and operational on the Property,

before  CSU is permitted to exceed a specified

Occupancy Level of the Project  (excluding the

New Stadium).

CSU must encumber, and set aside in a designated

account, or otherwise establish to the City's

reasonable satisfaction that CSU has secured
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input whether  such a development threshold  is appropriate and, i f

so, whether  the threshold  level (i .e., a cap at 50 percent  of the Total

Planned  EDUs unti l CSU first constructs and opens the New

Stadium) is appropriate. A development threshold  ofthis nature

would  be consistent with the Council Motion, which sought to

include PSA provisions protective of the City's interests and to

ensure CSU' s accountability in satisfying Measure  G requirements.

( d) The  fourth development threshold  is an open-ended placeholder

and requires further definition. During recent  public meetings,

several Councilmembers have expressed  a desire to ensure that the

Project  includes core academic and research elements  supporting

CSU's mission and is not predominantly a private development

project. Measure  G requires that the Project  include facili ties for

educational, research, entrepreneurial, and technology programs

within a vibrant mixed-use campus village and research  park. CSU

made  a related campaign promise that the Project  would  entail a

world-class  university research  and innovation campus. hnposing

an overall development threshold  on the Project  that cannot be

exceeded  unti l CSU causes a certain minimum threshold  of

educational uses to be constructed and operational on the Property

would  be consistent with the spiri t of Measure  G and CSU's related

campaign promise. The Council is being asked to provide input

whether  such a development threshold  is appropriate and, i f so, to

specify the parameters of the development threshold.  A

development threshold  of this nature would  be consistent with the

Council Motion, which sought  to include PSA provisions protective

of the City's interests and to ensure CSU's accountability in

satisfying Measure  G requirements.

Measure  G and the Revised Offer  are si lent as to CSU encumbering

necessary funds to complete  the Sale Transaction and the

development of the Project. The referenced PSA provision is

consistent with the Council Motion, including the Council's



27. Security for

Performance

PSA, § 11.2; Deel.

of Property

Development

Restrictions, §§ 2,

3; River Park and

Storm Water BMP

Development

Agreement, § 3 .1,

3.3, 10.,1, 10.2

under the PSA, including a reasonable estimate of 

the costs for: (a) the Final Adjusted Purchase Price; 

(b) the demolition and removal  of the Existing 

Stadium; (c) the design and construction of the 

New  Stadium; (d) the design and construction of 

the River Park  Property improvements in 

accordance with the River Park  and Storm Water

BMP  Development Agreement; ( e) the long-term

maintenance and management costs for the

improved River Park Property and the Storm Water

BMP  Areas  in accordance with the River Park  and

Storm Water BMP  Maintenance Agreement; and

(f) all funds necessary to construct and implement

mitigation measures in the Final EIR, including the

Final EIR  MMRP, and to make all related  fair-

share payments to the City.

The  PSA contains various mechanisms that  are 

intended to secure CSU's timely completion of i ts 

obligations under the  PSA, consistent with 

Measure G and  related campaign promises. Those 

mechanisms are discussed elsewhere in this 

Attachment 6 and  include, for example, CSU's 

up-front financial encumbrances for payment of 

all monetary amounts and  construction and  

maintenance costs  contemplated by the  PSA and 

necessary for the  Project, CSU's agreement to 

various provisions in detailed covenants to be  

recorded against the  Property, CSU's agreement 

to complete certain public improvements before 

exceeding certain overall  development thresholds

in the  Project, and  CSU's obligation to obtain

payment and  performance bonds for construction

of the  River Park improvements.
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reliance on specific recommendations made by the  OCA. Those

recommendations included ensuring adequate security for the

performance of CSU's obligations. This PSA provision ensures

CSU will timely construct the Project and adequately  maintain the

completed  Project  in accordance with Measure  G and related

campaign promises made to local voters.

Measure  G and the Revised Offer are si lent as to CSU's provision

of security for timely completion of i ts obligations under the  PSA.

However, in the  absence of adequate performance security, the  City

will be unable to ensure that  CSU  is held accountable to timely

fulfi ll i ts obligation to construct and  maintain the key Project

elements in accordance with Measure G and related campaign

promises made to local  voters.  Therefore, i f for any  reason CSU

indicates during PSA negotiations that  i t cannot satisfy any

performance security or  related mechanism described in the  PSA,

the  City will need to evaluate the  availability and feasibility of

alternative performance security. This approach is consistent with

the  Council Motion, including the  Council's reliance on specific

recommendations made by the  OCA and  the  IBA.

------------~~~-----------------~--~~-~-~~-----------------------------



28. Future City

Recreation

Center Site

Future Recreation

Center Si te Agmt.,

§§ 2, 5

*deal  point 11 in

Revised Offer

29. Permitting

Authority

Deel. of Property

Development

Restrictions, § 2

*deal  point 20 in

Revised Offer

The City has the right, throughout a 20-year 

option period from the Closing Date, to acquire a 

one-acre  designated portion of the Property for 

the construction and operation of a recreation 

center. The purchase  price for the future 

recreation center site will be $1. If the City 

acquires the site, (a) the City must  construct  all 

facili ties on the site in compliance with applicable 

laws and in a manner that minimizes disruption to 

CSU's development project  on the Property,  to 

the maximum extent possible; and (b) the Parties 

must  cooperate  reasonably to ensure the 

reasonable compatibility of the City's recreation 

center with CSU's development project  and to

satisfy the City's logical needs relating to the

recreation center, as well as regular  public access

to and from the completed recreation center.

Also, i f the City elects to acquire the site, CSU

must  first remove  all improvements from the site

and raise the footprint of the si te to an elevation

that would  be outside of the 100-year  flood level

based  on post-construction conditions.

The Parties acknowledge that CSU, as a 

sovereign enti ty of the State of California, 

generally will have the permit-issuing authority 

for the Project  and will issue all Development 

Permits and, after a proper  building inspection, all 

Certificates of Occupancy. The City will retain 

limited permitting authority with respect  to 

elements of the Project  involving use of the

City's water  or sewer  system, construction

activity within any real property or easement  area

owned by the City, and subdivision maps.
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Measure  G is si lent as to the future recreation center site. The

Revised Offer states that CSU will reserve the approximately one-

acre si te for the City's construction and operation of a recreation

center, as contemplated by  the Mission Valley Community Plan.

The referenced PSA provisions are consistent with the Revised

Offer and the Council Motion, including the Council's reliance on a

specific recommendation made  by the OCA. However, those PSA

provisions vary from CSU's recent  proposal,  received after the

submittal of the Revised Offer, for a 10-year  option period and a

long-term ground  lease. Those PSA provisions describe the

mechanics of the City's potential acquisition of the site and

construction and operation of the recreation center in a manner  that

protects  the City's interests.

Measure  G is si lent as to permit-issuing authority for the Project.

The Revised Offer states that CSU will issue all Development

Permits for the Project. The referenced PSA provision is consistent

with the Revised Offer, subject  to clarifying language  that the City

will have limited permitting authority to the extent necessary to

protect  the City's interests and comply  with applicable laws and

regulations.



30. Development

Impact Fees

Deel.  of Property

Development

Restrictions, § §

3.1-3.4

*deal point 12 in

Revised Offer

31. Inclusionary

Affordable

Housing  Fee

Deel. of Property

Development

Restrictions, § 3.5

Development hnpact Fees for the Project  will 

apply only  to Private Uses and not Governmental 

Uses. In lieu of the City requiring payment of 

Development hnpact Fees for Private Uses, CSU 

will construct  capital improvements of public 

benefi t in the Project, including the 34-acre  River 

Park hnprovements, the 22-plus-acre Additional 

Park hnprovements, and (if future CEQA review 

is completed)  the Fenton  Parkway Bridge. The 

collective value  of such capital improvements, 

defined as the CSU Total Public Facili ties 

Contribution, will be equal to or greater  than the 

projected  cumulative amount  of Development 

hnpact Fees otherwise payable  with respect  to 

Private Uses to be constructed in the Project. If 

any capital improvements are not timely 

constructed,  the City reserves the right to pursue  

all available remedies, including a specific 

remedy  under  which CSU will pay  the City an 

amount  necessary to enable the City to cause 

future construction and long-term  maintenance of

the River Park hnprovements and the Additional

Park hnprovements, based  on a qualified expert's

future cost estimate, or the amount  of $10 million

in lieu of CSU's completion of the Fenton

Parkway Bridge.

CSU has elected to cause the construction and 

operation of Affordable Housing Units on the 

Property  in a quanti ty that will equal or exceed 10 

percent  of the total number of residential dwelling 

units constructed  on the Property, and on that 

basis, to not pay  the City's Inclusionary 

Affordable Housing Fee for the Proiect. 
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Measure  G states that the Sale Transaction will require

development of the Project  to comply  with the City's development

impact fee requirements. SDMC § 22.0908(1). The Revised Offer

states that CSU, as part  of its permit-issuing authority, will collect

all development-related fees and, i f required by  Measure  G,

disburse the fees to the City. Although  City staff is willing to allow

CSU to issue Development Permits for the Project, including

Private Uses, this circumstance will complicate the City's effort to

ensure its collection of Development hnpact Fees for Private Uses.

As reflected  in the referenced PSA provisions, City staff's proposal

is that CSU will construct  certain public improvements of the

nature for which Development hnpact Fees normally would  be paid

and receive a credit against the obligation to pay  Development

hnpact Fees based  on the presumed minimum value of those public

improvements. City staff's proposal,  including its net fiscal effect

on CSU, is generally  consistent with the Revised Offer. City staff's

proposal  to provide a credit to CSU for the cost of the completed

River Park hnprovements is consistent with Measure  G, which

states that CSU will complete  the River Park hnprovements at no

cost to the City's General Fund. SDMC § 22.0908(i).

Measure  G states that the Sale Transaction will require

development of the Project  to comply  with the City's affordable

housing requirements. SDMC § 22.0908(1). Under  the City's

Inclusionary Ordinance (Chapter 14, Article 2, Division 13 of the

Municipal Code), a developer generally must  either produce  at least

10 percent  of total residential units as Affordable Housing Units or

av the Inclusionarv Affordable Housing Fee (also known as the in-



*deal point 12 in

Revised Offer

32. Additional

Development

Fees

Deel. of Property

Development

Restrictions, § 3.6

*deal point 12 in

Revised Offer

33. Water and

Sewer Capacity

Fees

Deel, of Property

Development

Restrictions, § 3. 7

However,  i f CSU fails to comply  with its 

obligation to timely cause the production of 

Affordable Housing Units on the Property in 

compliance with the Affordable Housing Phasing 

Plan, then the City may  exercise the remedy  of 

collecting from CSU the then-applicable 

Inclusionary Affordable Housing Fee attributable 

to the Affordable Housing Units not timely 

produced  on the Property and depositing CSU' s 

payment into the San Diego Affordable Housing 

Fund.

Before  CSU allows any proposed construction 

activity to occur  on the Property,  CSU must  

obtain written confirmation that the City has 

received payment of the Additional Development 

Fees, where  applicable, relating to the 

construction activity. The Additional 

Development Fees include the Regional 

Transportation Congestion Improvement Program  

Fee, the City's Housing Impact  Fee, the City's 

Civic Enhancement Fee, and any other new or 

increased development-related fee generally 

imposed by  the City.

Before  CSU allows any proposed construction 

activity to occur  on the Property that will result  in 

any new or increased use of or connection to the 

City's water  or sewer  system, CSU must  obtain 

written confirmation that the City has received 

payment of the City's Water  and Sewer  Capacity 

Fees (e.g., water  and sewer  connection fees, 

capacity charges, and other  similar charges) 

associated with the construction activity.
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lieu fee). The Revised Offer  states that CSU will produce  at least

10 percent  of on-site total residential units as Affordable Housing

Units. However, the City will need to protect  i ts interests and

ensure compliance with Measure  G i f CSU fails to timely produce

the on-site Affordable Housing Units. To achieve this goal, the

OCA recommends allowing the City to pursue  the remedy  of

collecting from CSU the then-applicable Inclusionary Affordable

Housing Fee attributable to the Affordable Housing Units not

timely produced on the Property. If necessary,  alternative

approaches  may  be available to achieve this same goal.

Measure  G states that the Sale Transaction will require

·development of the Project  to comply  with the City's development

impact fee and housing impact fee requirements. SDMC §

22.0908(1). The Revised Offer states that CSU, as part of its permit-

issuing authority, will collect  all development-related fees and, i f

required by Measure  G, disburse the fees to the City. The

referenced PSA provision does not envision CSU's direct collection

of the Additional Development Fees, and instead confirms that

CSU is not permitted to allow proposed construction activities to

occur on the Property unti l after the City confirms its receipt of

payment of the Additional Development Fees.

Measure  G and the Revised Off  er are silent as to the payment  of

Water  and Sewer Capacity Fees. However,  the City customarily

charges Water  and Sewer  Capacity Fees relating to any new or

increased use of or connection to the City's water or sewer system.

City staff strongly supports applying the City's customary approach

to the Project. Without applying the City's customary approach, the

City would provide significant water and sewer facili ties/services to

the Project free of charge, which is impermissible.



34. Local Tax

Revenue

Deel, of Property

Development

Restrictions, § 4

*deal point 18 in

Revised Offer

35. No New City

Taxes

PS.A,§ 5.16

*deal point 21 in

Revised Offer

36. Development

and

Maintenance

Costs

The CSU Entities (i .e., CSU and its affi liated

university entities) will not  be  subject  to real

property taxes with respect  to their fee ti tle

ownership of the Property. The County  Tax

Collector  will determine to what  extent

possessory interest taxes apply to any Private

Uses within the Project, and CSU will not

structure any Development Contract  with any

Developer Enti ty for the purpose  of evading

payment  of possessory interest taxes. CSU must

use commercially reasonable efforts to ensure the

payment of applicable sales and use taxes with

respect  to the Project. The City's transient

occupancy tax and the City's tourism marketing

district assessment will apply to affected  uses in

the Project  (mainly hotels and other lodging

facili ties), subject  to any applicable exemption.

Nothing in the PSA or the Closing of the Sale

Transaction will cause any existing taxes paid by

City residents to be  increased or any new or

additional taxes to be imposed on the City's

residents.

CSU must  cause the Project, consisting of a

world-class  university research  and innovation

campus, to be constructed and completed  in a

.ood and workmanlike manner, at CSU' s sole

·-- --·-----·-~-
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Measure  G lists various required elements  of the Project  and

confirms that certain elements, "as applicable," must  contribute

sales tax, possessory interest tax, and/or transient occupancy tax for

the City's benefit. SDMC § 22.0908(c)(5). Also, Measure  G states

that the Parties must  negotiate applicable taxes for development on

the Property.  Id.§  22.0908(s).  The Revised Offer  states that CSU

and other  publicly developed  property will be exempt  from paying

property or possessory interest taxes and that Private Uses within

the Project  will be  required to pay  sales tax, possessory interest tax,

and/or transient occupancy tax. The referenced PSA provisions are

generally consistent with Measure  G and the Revised Offer, subject

to clarifying language  protective of the City's interests.

The OCA earlier requested policy input as to whether the City

wishes to negotiate CSU's payment of in-lieu amounts to fully or

partially compensate the City for i ts anticipated loss of future local

tax revenue  due to certain public uses in the Project  being deemed

exempt  from payment  of taxes. Measure  G could be interpreted to

mean  that CSU's payment of all local taxes is negotiable because

Measure  G states that local taxes will be paid, "as applicable," and

does not expressly  mention any tax exemptions. The Council will

be asked to provide input regarding CSU's potential payment  of in-

lieu amounts.

Measure  G states: "Such  sale shall not raise or impose any new or

additional taxes on City residents." SDMC § 22.0908(q).  The

referenced PSA provision is consistent with Measure  G.

Measure  G states that CSU will develop the Project, including

specified key  elements. SDMC § 22.0908(c).  Measure  G does not

require the City to contribute any funds toward  the development

and maintenance of the Proiect. The Revised Offer envisions that



Deel, of Property

Development

Restrictions, § §

2.1, 3.1

*deal point 21 in

Revised Offer

37. City's Prio:r

Consent  to

Future Plan

Amendments

PSA, §§ 6.2, 6.5,

6.6, 6.13

38. Cooperation 

Regarding Site 

Preparation  and 

Public Facilities 

PSA, §§ 6.2, 6.5, 

6.6, 6.13 

expense (except  as otherwise expressly  set forth

in the PSA and its attachments).  CSU also must

operate  and maintain (or cause the Developer

Entities to operate  and maintain) the Property,

including the Project, in a commercially

reasonable  manner and in a good condition, and

must  promptly complete  any repairs and

replacements as necessary to maintain the good

appearance  and character  of the Property,  all at

CSU's sole expense.

If CSU proposes  to amend the Campus Master

Plan Update  at any future date, CSU must  obtain

the City's written consent  to the amendment,

which consent  will be subject  to the City's

reasonable discretion.

The Parties acknowledge the need for close

cooperation and coordination in ensuring CSU's

timely development of the Project  and the

availability of adequate  public facili ties to serve

the Project. The City must  cooperate  reasonably

with CSU's implementation of the Project  and

processing of necessary approvals,  permits, and

easements in accordance  with applicable laws.

The City will cooperate  with CSU's efforts to

ensure adeauate water  and sewer services for the
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the City will make certain financial contributions toward

construction of the Project, but  does not state that CSU generally

will be responsible for all development and maintenance costs. The

referenced PSA provision confirms that CSU will be  responsible

for all development and maintenance costs in the Project, except as

otherwise set forth in the PSA and its attachments.  This PSA

provision is consistent with the Council Motion, including the

Council's reliance on a specific recommendation made  by  the

OCA.

Measure  G and the Revised Offer are si lent as to City's pre-

approval of any future amendments  to CSU' s Campus Master  Plan

Update. However,  i f CSU is allowed to make  unilateral future

amendments  to the Campus Master  Plan Update, then CSU could

end up not fulfi lling the basic requirements of Measure  G and

related campaign promises for development of key Project  elements

on the Property,  contrary  to the reasonable expectations of the City

and local voters. The referenced  PSA provision is one mechanism

to ensure CSU's continued accountability and transparency in

fulfi lling the requirements of Measure  G and related  campaign

promises, and is consistent with the Council Motion, in which the

Council asked the OCA to prepare  the draft PSA to protect  the

City's interests.

Measure  G states that the PSA will require the Parties to cooperate

to modify or vacate  easements  or secure lot line adjustments  on the

Property so that development of the Project  is facili tated. SDMC §

22.0908(v).  The Revised Offer is si lent on the topic of the City's

cooperation in facili tating logistics for construction of the Project,

but  CSU provided a recent  PSA draft that included language  on that

point. The referenced PSA provision incorporates much  of CSU's

proposed language,  but  excludes certain language  that would

compel the City to make stronger  promises than may  be  reasonable

or feasible. In Q:eneral, the  Parties will need to coooerate
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Project  and to request  SDG&E's removal  of a 

backup electrical source for the Existing Stadium, 

as long as CSU pays all applicable fees and costs 

and complies with applicable laws.

The City will provide water, sewer, fire, and other  

municipal services with respect  to the Property 

based on the same terms and cost structure  

available to the general public. CSU's campus 

police will have primary authority for providing 

police or security services on the Property. The 

Parties' respective law enforcement agencies will 

enter into a to-be-finalized written memorandum 

of understanding that allocates responsibilities for 

providing police services on the Property  and on 

areas contiguous to the Property,  including the 

River Park Property.  

The City is processing CSU's ministerial 

application for the Parcel Map, which will 

accomplish lot line adjustments  establishing the 

Property, the River Park Property,  and the 

balance  of the City's land  ownership in the 

immediate vicinity of the Property as three 

separate legal parcels  and will depict certain 

public easements  and rights-of-way needed  in 

connection with the future operation of the 

Project. The Parcel  Map is expected to 

incorporate certain public easement  and public 

right-of-way dedications. The Parcel Map may  

also reflect  certain public easement  and public 

right-of-way vacations, i f the Council grants 

future discretionary approval  of the vacations. If 

the Parcel Map application is consistent with the 
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extensively with each other  to ensure CSU's success in developing

the Project  and protect their mutual  interests with respect  to public

uti li ties.

Measure  G and the Revised Off  er are silent on the topic of

providing water, sewer, fire, police, and other  municipal services

with respect  to the Property, although the provision of such services

obviously will be  an essential element of the Project. CSU

submitted a recent  PSA draft that included language  regarding

municipal services, and the referenced PSA provision incorporates

much  of CSU's proposed language  while clarifying that the City

will provide municipal services based  on the same terms and cost

structure  available to the general public. A written MOU already

exists between the Parties' law enforcement agencies with respect

to the provision of police services on the main SDSU campus and

contiguous areas. That  MOU can be  expanded  to encompass  the

Property  and contiguous areas.

Measure  G states that the PSA will require the Parties to cooperate

to modify or vacate  easements  or secure lot line adjustments  on the

Property  so that development of the Project  is facili tated. SDMC §

22.0908(v).  The Revised Offer  is si lent on the topic of the Parcel

Map and the related dedication or vacation of public easements  and

public rights-of-way, but  CSU submitted a recent PSA draft that

included language  on those points. The referenced PSA provisions

incorporate much  of CSU's proposed  language,  subject  to certain

clarifications protective of the City's interests. The Parties have

held several meetings regarding the Parcel  Map and related

logistics, and they  will need to continue their coordination on

complex  mapping and easement  issues. Those  logistics are much

more complicated than in the typical transaction, both  because  the

Sale Transaction involves a large piece ofland that will be

developed  with numerous  types of uses and because the Closing

may  occur before the Parcel Map is approved.
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42. Groundwater

Management

Grant Deed;

Easement Agmt.

for City's Public

Facilities During

intent of the PSA and applicable laws, the City

will grant ministerial approval of the Parcel Map

application. The recording of the Parcel  Map may

occur either in connection with the Closing or

after the Closing.

The PSA envisions that the Parties will enter into 

certain Easement Agreements upon  the Closing 

and that the Grant Deed will reserve certain 

easement  rights in the City's favor. The various 

easement  provisions in the PSA have been 

prepared  on an expedited basis in an effort to 

allow prompt approval of the PSA. The final 

content  of certain easement  provisions in the PSA  

may  need to be modified in certain respects  

before  the Closing. The Parties must  cooperate  

with each other  in good faith to finalize the

content of those easement  provisions in

accordance  with their mutual  objectives. The

easement  provisions in the City's favor are

intended to ensure the City's successful  operation

and maintenance of any public facili ties at the

Property  that will continue in effect after the

Closing Date, as well as to ensure ongoing public

access through  any private streets within the

Property  so that the public enjoys the benefits of

important public assets, such as trolley

improvements and River Park improvements.

Upon the Closing, CSU will confirm the City's 

Pueblo water  rights and will grant easements  to 

the City, at no City expense, allowing the City's 

installation and maintenance of groundwater well 

and related facili ties and the retention of existing 

monitoring wells. CSU must  construct  and 
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Measure  G states that the PSA will require the Parties to cooperate

to modify or vacate  easements  or secure lot line adjustments  on the

Property so that development of the Project  is facili tated. SDMC §

22.0908(v).  The Revised Offer is si lent on the topic of easements,

but  CSU submitted a recent PSA draft and related diagrams that

addressed  the topic of easements. The referenced PSA provisions

incorporate much  of CSU's proposed input, subject to certain

clarifications protective of the City's interests. As noted above, the

Parties will need to continue their coordination to resolve complex

easement  issues.

Measure  G acknowledges the existence of the City's Pueblo water

rights. SDMC § 22.0908(u).  The Revised Offer states that CSU will

acknowledge the City's continued retention of the Pueblo water

. rights and will grant appropriate easements  to the City, at no City

expense, allowing the City to install groundwater wells and related

facili ties and retain two existing monitoring wells. The referenced
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maintain the Project  in a manner that recognizes 

and preserves the City's Pueblo  water  rights, 

including the City's completion of activities on or  

under  the Property such as: (i) groundwater

management; (i i) the use, diversion, and storage

of surface  water; and (ii i) the use and

management of the aquifer located  beneath the

Property. The City retains the right to enter  upon

and make  use  of the Property for the purpose of

exercising the City's Pueblo  water rights and any

related  activities.

CSU must  cause the Project  to be  constructed and 

maintained in a manner that: (i) satisfies all 

agreements and regulations concerning the City's 

Wetland Mitigation Project located  adjacent  to 

the San Diego River and immediately south  of the 

Property;  (ii) does not  cause any  damages,  losses, 

or adverse  impacts to the Wetland Mitigation 

Project;  and (ii i) does not prevent or  interfere 

with the City's abili ty to complete the Wetland 

Mitigation Project,  including the monitoring and 

maintenance of sensitive habitat. 

Unti l the Closing, the City must  use 

commercially reasonable efforts to cause Kinder 

Morgan to complete the removal  of certain 

monitoring and extraction wells, vaults,  piping, 

and related  facili ties from the Property,  and 

Kinder Morgan's abandonment in place  of certain 

existing facili ties on the Property,  in accordance 

with the existing right of entry  permit between 

the Citv and Kinder Mor2:an. CSU acknowled2:es 
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PSA  provisions are consistent with Measure G and the Revised

Offer, and include clarifying language regarding the City's

permitted activities in exercising i ts Pueblo  water  rights.

Measure G and the Revised Off  er are si lent regarding the Wetland

Mitigation Project.  The City has existing obligations with respect  to

the Wetland Mitigation Project,  which the City has installed, and

now monitors and maintains, in accordance with a mitigation plan

and regulatory authorizations granted  by resource agencies, such as

the Regional Water Quali ty Control  Board, the U.S. Army  Corps of

Engineers, and the California Department of Fish and Wildlife. The

referenced PSA  provision is intended to ensure that  CSU's

development of the Project does not  adversely impact the Wetland

Mitigation Project or  place  the City in violation of its obligations

with respect  to the Wetland Mitigation Project.  The provision is

consistent with the Council Motion, including the Council's

reliance on a specific recommendation made  by the OCA.

Measure G is si lent regarding Kinder Morgan's removal  or

abandonment of i ts wells  and related  facili ties, although  Kinder

Morgan's work  will be  reasonably required to accommodate CSU's

development of the Project.  The Revised Offer  contemplates the

City using reasonable efforts to cause Kinder Morgan's timely

removal  and closure  of i ts facili ties. The  referenced PSA provision

is consistent with the Revised Offer, subject  to City-protective

clarifications that Kinder Morgan's work  could involve either

removal  or abandonment in place  of its facili ties and that  the Ci
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that the City will not be responsible for 

completing this work, that the City has limited 

abili ty to cause Kinder Morgan's completion of 

the work, and that Kinder Morgan has postponed

the work pending its receipt of the State's

determination on the applicability of prevailing

wage requirements.

The City must  tender  a written claim to Kinder 

Morgan under  the Kinder Morgan Settlement  

Agreement,  by which the City seeks 

reimbursement of any remediation costs in 

connection with the Project  arising from Kinder 

Morgan's historical environmental contamination 

affecting the Property and the River Park 

Property. CSU must  provide the City with 

sufficient background information to enable the 

City to prepare  and tender  the written claim. If 

Kinder Morgan  approves the written claim and 

provides reimbursement of any remediation costs,

the City must  cooperate  reasonably with CSU to

ensure that CSU receives the financial benefit of

Kinder Morgan's reimbursement for any of

CSU's actual out-of-pocket  expenses. If Kinder

Morgan rejects the written claim, the City will

have no obligation to further pursue  the written

claim or to initiate a lawsuit or other proceeding

with respect  to the written claim. By  tendering the

written claim, the City shall not incur any

expense or liability whatsoever.

CSU confirms that i t has had ample opportunity 

to complete  i ts due diligence investigation of the 

Property and is relying upon  its own investigation 

in deciding to nurchase  the Pronertv. CSU further 
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cannot ensure Kinder Morgan's timely completion of the work,

particularly because  Kinder Morgan  has postponed the work

pending receipt of the State's prevailing wage determination.

Measure  G is si lent regarding any effort to obtain reimbursement of

environmental remediation costs under  the Kinder Morgan

Settlement Agreement.  The Revised Off  er states that the City will

tender  written claims to Kinder Morgan  seeking such

reimbursement. CSU submitted a recent PSA draft that contained

much  more extensive provisions regarding this topic, far in excess

of the deal point set forth in the Revised Offer and imposing

significant exposure  on the City for environmental contamination.

The referenced PSA provision is generally consistent with the

Revised Offer, subject  to certain City-protective clarifications, and

is consistent with the "as-is" nature of the Sale Transaction.

Measure  G is si lent regarding the "as-is" nature of the Sale

Transaction. The Revised Offer  confirms that CSU will purchase

the Property in its as-is condition, with all faults. The referenced

PSA nrovisions are consistent with the Revised Offer  and the
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confirms that, upon the Closing, CSU will accept

the Property in i ts "as-is" condition, subject  to all

faults, waive and release  all claims against the

City regarding the condition of the Property,  and

assume all risks regarding the Property.  CSU also

represents  and warrants  that i t is a sophisticated

purchaser and is familiar with acquiring, owning,

developing, and operating real property similar to

the Property.

The Parties will give limited factual

representations and warranties to each other,

confirming that their respective signatures on the

PSA are duly authorized and that the signature of

the PSA will not cause a default  under  any other

operative agreements  and will not violate any

court order. Also, as noted  above, CSU will

represent and warrant  that i t is a sophisticated -

purchaser and is familiar with acquiring, owning,

developing, and operating real property similar to

the Property.

CSU must  defend and indemnify the City against 

all Claims relating to CSU' s acquisition of the 

Property,  including the Property's condition and 

any environmental contamination. CSU also must  

defend and indemnify the City against all Claims 

relating to CSU' s development and operation of 

the Project, including construction and 
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Council Motion, including the Council's reliance on a specific

recommendation made  by  the OCA. Those  PSA provisions also are

consistent with both  the general industry standard for real property

transactions and the language  typically used  in agreements  where

the City is the seller  of real property.

Measure  G and the Revised Offer are silent as to either Party's

representations and warranties in the Sale Transaction. CSU

submitted a recent PSA draft that contained broad representations

and warranties by the City in favor of CSU. Those broad

representations and warranties could expose  the City to significant

risk relating to any post-Closing damages, defects, or losses. By

contrast, the PSA contains very  limited representations and

warranties. The approach  in the PSA is fair and reasonable  because

CSU has undertaken a lengthy  due diligence process  and, as the

primary user  of the Existing Stadium, is familiar with the

Property's condition. CSU should be able to reasonably rely upon

its own due diligence investigation and familiari ty with the

Property, and should not need to rely  upon  the City's

representations and warranties. The OCA strongly  recommends that

the City not provide any representations or warranties beyond  those

contained in the draft PSA.

Measure  G is si lent on the topic of defense  and indemnification

against Claims that may  arise from CSU's acquisition of the

Property and development of the Project. The Revised Offer states

that CSU will defend and indemnify the City against all Claims

regarding the Property's condition. The  referenced PSA provisions

are representative examples  of strongly-worded provisions under

which CSU is required to defend and indemnify the City against all

Claims relating to CSU's acauisition of the Prooertv and

---- --- -- -----------------------~-----"----- -~~~-
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50. Potential  Legal

Challen!!e

maintenance activities on the Property and the

River Park Property.

CSU must  comply  with prevailing wage laws 

with respect  to the construction of the New 

Stadium and all other  public improvements in the 

Project  that are located  on any real property 

owned by any governmental enti ty or that involve 

the use of any public funds. To the extent allowed 

under  applicable law, (a) CSU must  cause all 

building and construction work in the Project  to 

be performed by  contractors  and subcontractors 

licensed by  California; and (b) CSU must  cause 

all contractors  and subcontractors performing

building and construction work in the Project  to

use good faith efforts to ensure that their

workforce  construction hours are performed by

residents of San Diego County. When  the New

Stadium is constructed and ready  to be opened for

public use, CSU must  use good faith efforts to

retain qualified employees  then working at the

Existing Stadium and enable them to continue

working at the New  Stadium, to the extent

allowed under  applicable law.

CSU assumes all risk of delays or damages  that 

mav  result  from a third narty' s initiation of any 
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development of the Project. The referenced PSA provisions are

consistent with the Revised Offer and the Council Motion as to

defense and indemnification relating to CSU's acquisition of the

Property. The provisions also are consistent with the Council

Motion as to defense  and indemnification relating to CSU's future

development of the Project, based  on an earlier recommendation

made  to the Council by  the OCA and the IBA. Moreover,  the

provisions are consistent with both  the general industry standard for

real property/development transactions and the language  typically

used in the City's agreements.

Measure  G sets forth certain requirements related to prevailing

wage compliance and worker  protections during construction of the

Project. SDMC § 22.0908(w).  The Revised Offer includes CSU's

commitment to comply  with all applicable Municipal Code

requirements, but  does not expressly  mention compliance with

prevailing wage  laws and worker  protections. The PSA provisions

regarding prevailing wage  compliance and worker  protections are

consistent with Measure  G and the Council Motion, including the

Council's reliance on a specific recommendation made by  the

OCA.

Measure  G is si lent as to defense and indemnification against any

legal challenges  to the PSA or anv related  environmental nlannin

-----------------------------------~~----·--------------------- -----
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51. Recovery of 

Attorneys' Fees 

and Court Costs 

PSA, §§ 1.75, 

16.10 

New Lawsuit (defined broadly  to include any 

legal challenges to the approval of the Final EIR, 

the Campus Master  Plan Update, the PSA, and 

any related actions). If a New Lawsuit is initiated 

before  the Closing, then at any time before  the 

Closing, CSU may  cancel the Escrow and

terminate the PSA. If a New  Lawsuit adverse to

the City is initiated, then CSU must  defend and

indemnify the City and related enti ties from and

against all Claims related to or comprising the

New  Lawsuit. If a New  Lawsuit is initiated in

which CSU is named as the defendant,  then the

City must  reasonably cooperate  with CSU's

defense of such New  Lawsuit; provided,

however,  that the City will not be required to

incur any related  out-of-pocket expenses.

If either Party  commences  any action or 

proceeding seeking to interpret, enforce, reform, 

or rescind the PSA, the prevailing Party  (as 

determined by  the court or arbiter in a final 

decision) will be enti tled to receive payment of its 

Legal Costs from the other Party, subject  to a 

cumulative Legal Costs Cap of$500,000 (except  

with respect  to the recovery of Legal Costs for 

any indemnified Claim). 
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approvals. The Revised Offer states that CSU will defend and

indemnify the City against all legal challenges  with respect  to

approval of the Final EIR, the Campus Master  Plan Update, and the

PSA. The referenced PSA provisions regarding a New Lawsuit are

consistent with the Revised Off  er.

Measure  G and the Revised Off  er are silent as to the potential

recovery of attorneys' fees and court costs by  a prevailing party  in

the event of a dispute. Nonetheless, the inclusion of a reciprocal

attorneys' fees provision is fairly common  in real property and

development transactions. A reciprocal attorneys' fees provision is

included in the PSA, but  the maximum cumulative recovery of

Legal Costs by  any Party  in any future lawsuits is subject to the

Legal Costs Cap of $500,000. The Legal Costs Cap may  be  the

subject  of future negotiations between  the Parties. A reciprocal

attorneys' fees provision is helpful in creating a disincentive to the

filing of meritless lawsuits and encouraging the amicable resolution

of any disputes. However,  an attorneys' fees provision with no

monetary cap would  tend to favor CSU because  CSU is committing

significant resources  toward  the completion of the Project,

including hiring various attorneys and consultants,  whereas the City

generally has handled  the Sale Transaction "in-house" through the

OCA and Citv staffuo to this ooint, with much  less involvement
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from outside consultants  and attorneys. The inclusion of the Legal

Costs Cap neutralizes this imbalance and prevents  the recovery of a

massive or unreasonable award of attorneys' fees in future lawsuits.


