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AN ORDINANCE OF THE CITY OF SAN DIEGO GRANTING TO
AMERICAN TELEVISION AND COMMUNICATIONS CORPORATION
THE NONEXCLUSIVE RIGHT, PRIVILEGE AND FRANCHISE TO
LAY AND USE LINES, WIRES, COAXIAL CABLE AND APPUR-
TENANCES FOR TRANSMITTING, DISTRIBUTING AND
SUPPLYING RADIO AND CABLE TELEVISION SERVICE ALONG,
ACROSS AND UPON THE PUBLIC STREETS, WAYS, ALLEYS
AND PLACES WITHIN CERTAIN AREAS OF SAN DIEGO; WHICH
ORDINANCE REPEALS AND REPLACES ORDINANCE NOS. 9085
(N.S.), 9824 (N.S.), 9966 (N.S.), 11864 (N.S.),
10502 (N.S.), 11863 (N.S.), 10110 (N.S.), 11865
(NeS.), 10207 (N.S.) and 11862 (N.S.).
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EFFECTIVE DATE OF ORDINANCE

WHEREAS, The City of San Diego previously adopted five

ordinances granting nonexclusive cable television franchises for

the use of public streets to separate entities as follows:

Southwestern Cable Ord. No. 9085 (N.S.) Adopted 9/29/64

Penasquitos Antenna " " 9966 " " 7/1/76
Mira Mesa Antenna " " 10502 " " 7/1/76
University Antenna " " 10110 v " 7/7/76
South Bay Terraces
Antenna " " 10207 v " 7/7/76
-D=
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WHEREAS, the transfer of said franchises to American
Television and Communications Corporation was authorized by the

City Council as follows:

Ord. No. 9085 (N.S.) by Ord. No. 9824 (N.S.) adopted 6/20/68

m " 9966 " " v " 11864 " " 7/1/76
momo10502 " " v " 11863 " " 7/1/76
® " o10110 " " " " 11865 " " 7/1/76
" » 10207 " " " " 11862 " " 7/7/76

WHEREAS, The City of San Diego and American Television and
Communications Corporation desire to consolidate said franchises
into one and standardize their provisions and terms; NOW, THERE-
FORE,

BE IT ORDAINED, by the Council of The City of San Diego
that the above numbered crdinances are hereby repealed and the

following provisions are hereby adopted in place thereof:

Section 1. CITATION OF ORDINANCE

This ordinance may be cited as the City of San Diego
American Television and Communications Franchise Ordinance.
Section 2. RULES OF CONSTRUCTION

This ordinance shall be construed liberally in order
to effectuate its purposes. Unless otherwise specifi-
cally prescribed in this ordinance, the following pro-

visions shall govern its interpretation and construction:
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(a) When not inconsistent with the context,
words used in the present tense include the future,
words in the plural number include the singular
number, and words in the singular number include
the plural number,

(b) Time is of the essence of this ordinance.
Grantee shall not be relieved of its obligation to
comply promptly with any provision of this ordinance
by any failure of City to enforce prompt compliance
with any of its provisions.

(c) Any right or power conferred, or duty
imposed upon any officer, employee, department or
board of City is subject to transfer by operation
of law to any other officer, employee, department
or board of City.

(d) Grantee shall have no recourse whatsoever
against City for any loss, cost, expense or damage
arising out of any provision or requirement of this
ordinance or the enforcement thereof.

(e) This ordinance does not relieve Grantee of
any requirement of the City Charter or of any ordi-
nance, rule, regulation or specification of City now
or hereafter in effect, including, but not limited to,
any requirement relating to street work, street excava-
tion permits, undergrounding of utility facilities,
including cable television system facilities, or the
use, removal or relocation of property in streets.

-
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(f) Provisions of this ordinance shall be con-~
strued in accordance with Sections 103, 103.1 104
and 105 of the Charter of The City of San Diego.
(g) None of the provisions of this Ordinance
shall deprive Grantee of any rights, privileges or
protections afforded under the express provisions of
the Charter and ordinances of the City of San Diego
and Constitution and laws of the State of California
or the United States of America. Nor shall the City
exercise any of its rights and powers in an arbitrary
or capricious manner, or without affording Grantee
due process of law.
Section 3. PURPOSE AND INTENT

It is the purpose and intent of this ordinance to
grant a franchise to engage in the business of operating
a Cable Television System in that portion of the City of
San Diego particularly described in Section 6 of this
ordinance.
Section 4. DEFINITIONS

Whenever in this ordinance the following words or
phrases are used, they shall be construed as follows:

(a) "City" shall mean The City of San Diego,

a municipal corporation in the State of California
and successors in interest of the City.

(b) "Council" shall mean the City Council of

City and successors in interest of the Council.
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(c) "Dwelling Unith shall mean a room or suite

of rooms in a building or portion thereof, including

in a mobile home, as that term is defined in Section
18008 of the California Health and Safety Code, used,
or designed or intended to be used, for living pur-
poses by one family. "Dwelling Unit" shall not mean

a building used solely for commercial uses or a
building providing rooms or suites of rooms exclusive-
ly for transient occupancy use as such use is described
in Section 35.0102 of the San Diego Municipal Code.

(d) "Franchise" shall mean the right and author-
ity granted by this ordinance to Grantee to construct,
maintain and operate a Cable Television System through
use of public streets, other public rights of way or
public places in City.

(e) "Franchise Property" shall mean all property
owned, installed or used in the public streets, other
public rights of way or public places in City under
authority of this ordinance by Grantee.

(£) "Grantee" shall mean American Television and
Communications Corporation and any lawful successor or
assignee of the original Grantee.

(g) "Public School" shall mean any school at any
educational level operated within the corporate limits
of the City of San Diego by any public school system,
including, but not necessarily limited to, elementary,
junior high school, high school, community college,

state colleges and universities.
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(h) "sStreet" shall mean the surface, the air
space above the surface and the area below the sur-
face of any public street, other public right of way
or public place.

(i) "Cable Television System" shall mean a
system of antennas, cables, wires, lines, towers,
wave guides, or any other conductors, converters,
equipment or facilities, designed aﬁd constructed
for the purpose of producing, receiving, amplifying
and distributing, audio, video and other forms of
electronic or electrical signals, located in the
City as delineated in Section 6 of this ordinance.

(j) "Subscriber" shall mean a member of the
general public that receives programming distri-
buted by a cable system and does not further distri-
bute it. This term shall include the occupants of
one or more multiple-occupancy buildings who receive
signals distributed by an internal distribution
system that is interconnected to a Cable Television
System for this purpose.

(k) "Total Gross Receipts" shall mean any and
all compensation and other consideration collected
or received or in any manner gained or derived by
Grantee from the operation of its Cable Television
System. Total gross receipts shall not include (a)

uncollectible amounts; (b) refunds or rebates made



by Grantee; (c) revenues received as a direct reim-
bursement of Grantee's expense in the operat}on of any
access channels; (d) sales, ad valorem, or other types
of "add on" taxes, levies or fees calculated by gross
receipts or gross revenues which Grantee might have

to pay or collect for Federal, State or local govern-
ment (exclusive of franchise fees provided for herein);
(e) revenues received for advertising on Grantee's

local origination channel, to the extent of Grantee's
direct costs of operation of Grantee's local origina=-
tion channel; (f) nonoperating revenues such as interest
income or gain from sale of an asset; (g) revenues
received for converter deposits; and (h) revenues
received from the service extension surcharge authorized
in Section 13(b) of this ordinance.

(1) "Undeveloped Region" shall mean any area in
which there exist few or no buildings, streets or
other improvements.

(m) "“Head BEnd PFacilities" shall mean that portion
of the cable television system consisting of the tele-
vision receiving antenna and structures necessary to
support such antenna in a position to receive television
broadcast signals and any microwave facilities that are
a part of such antenna system.

(n) "Resale Customer" shall mean any customer
who provides, operates and maintains its own cable

television distribution system within a multi-

dwelling-unit complex and is eligible to receive
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for its service payment at the rate for resale
customers as established by the City Council.
Section 5. NATURE AND EXTENT OF GRANT
The franchise granted by this ordinance to Grantee,
constitutes authority to use the public streets, other
public rights of way or public places in City, to engage
in the business of operating a Cable Television System
within the service area described in Section 6 of this
ordinance subject to all of the terms and conditions con-
tained in this ordinance. Pursuant to such authority,
until lawfully revoked, Grantee may construct, maintain
and operate wires, cables, poles, conduits, manholes and
other television conductors and equipment necessary for
the maintenance and operation of a Cable Television System.
With the exception of channel converters, Grantee
shall not engage in the business of selling, leasing or
renting television sets which make use of signals trans-
mitted by its system, nor shall Grantee engage in the
repair of or sale of parts for such sets.
Section 6. DESIGNATION OF SERVICE AREA
The service area referred to in Section 3 of this
ordinance is as follows:
(a) All areas within the corporate limits of the
City of San Diego lying northerly of the center line of
the San Diego River Channel, as said line was established

by the City Council in Document No. 750693 on file in the
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office of the City Clerk which is by this reference
incorporated into this ordinance as if set out fully
herein; provided, however, that those areas more
particularly delineated in Exhibit A of Ordinance
No. 8926 (N.S.) on file in the office of the City
Clerk which is by this reference hereby incorporated
into this ordinance as if set out fully herein, are
hereby excluded from the service area granted from
this franchise ordinance. Said exhibit to contain
a map and legal description of said excluded areas.
(b) Those additional areas within the corporate
limits of the City of San Diego lying southerly of the
line referred to in (a) above, as said additional areas
afe more particularly delineated in Document No. 730147
on file in the office of the City Clerk which is by this
reference hereby incorporated into this ordinance as if
set out fully herein, said document to contain a map and
legal description of said additional areas;
(c¢) Provided, however, that in no event shall
the foregoing service area descriptions exclude from
this franchise ordinance any area now served by
Grantee and inadvertently omitted due to inaccuracies
or oversight in said service area description.
Section 7. DURATION OF GRANT

(a) The Franchise shall become effective on the
thirtieth (30th) day after the passage of this ordinance
provided that prior to the date of the passage of this

ordinance Grantee has filed with the City Clerk:

O -15213
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(1) A written instrument, addressed to the
Council, accepting the Franchise and agreeing to
comply with all the provisions of this ordinance;

(2) A construction plan setting forth pro-
jected installation accomplishment in accordance
with paragraph (b), Section 11 of this ordinance.

(3) Performance surety bonds, cash deposits
or deposits in any Federal or State of California
chartered bank or savings and loan association in
accordance with the provisions of Section 11 of
this ordinance.

(b) The term of this Franchise shall be twenty (20)
years, commencing on the effective date of the Franchise
as provided in paragraph (a) of this section; provided,
however, that the term of this Franchise shall be extended
for an additional period of ten (10) years upon a deter-
mination by the City Council that Grantee has fully com-—
plied with all provisions of the Franchise during the
initial three (3) years of the term of the Franchise, said
determination to be made at the end of the third year of
the effective date of this Franchise upon Grantee's
application to the City Council and after a public hearing
of the City Council; provided, further, that the term of
this Franchise may be extended in accordance with the pro-
cedures set forth below:

(1) The provisions of this ordinance shall

be subject to renegotiation every fifth (5th) year

O - 15213
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during the term of the Franchise, including any
extensions thereof. These renegotiation oppor-
tunities shall be referred to as "renegotiation
intervals." Renegotiation shall be initiated upon
written notice given by the City or Grantee to the
other during the one (1) year prior to the particular
renegotiation interval. If both parties agree to
renegotiation, renegotiation shall be directed towards
effecting alterations in the terms and conditions of
this Franchise to reflect any significant changes
which occurred during the interim period.

(2) If any renegotiation prior to the end of
the term, including extensions of this Franchise,
results in agreement between the City and Grantee,
or if, alternatively, both parties agree, at any
renegatiation interval as defined above, that no
renegotiation is needed or fequired, then the term
of this Franchise shall be extended for an additional
five (5) years by an appropriate action of the City
Council.

(3) This Franchise shall terminate without
further action by the City at the end of the term,
including extensions, of this Franchise; provided,
however, the total term of this Franchise, with
extensions, shall not exceed thirty (30) years from
the effective date of this ordinance; provided, fur-
ther, that the total term of the Franchise with

extensions may be extended to fifty (50) years upon

-12-
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a determination by the City Council, pursuant to
subsection (b) of this section, that Grantee has
fuily complied with all provisions of this Franchise
during the initial three (3) years of the term of
the Franchise; provided, further, that the City
Council, at or before the end of the term, or the
term as extended, retains the exclusive power to
grant a further extension, or a renewal of this
Franchise, or a new Franchise to Grantee.
(c) The Franchise may be terminated at any time
by Council in the event Council finds, after notice and
hearing, that:

(1) The Grantee fails to comply with any
material provision of this ordinance; however,
termination proceedings shall only be commenced in
a public hearing affording due process, if, after
sixty (60) days from written notification from the
City stating with particularity the grounds upon
which the City relies, Grantee fails to correct
stated violation. 1In the event stated violation is
not reasonably curable within sixty (60) days, the
Franchise shall not be terminated or revoked if the
Grantee provides, within the said sixty (60) days,
a plan,‘satisfactory to the City Manager to remedy
the violation and continues to demonstrate good faith

in seeking to correct said violation.
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If the Council finds after said public hearing,
that Grantee has breached any material provision of
this ordinance, Grantee shall have 30 days from the
date of the Council's finding to correct the stated
breach or to provide the City Manager within the same
30 days a written plan satisfactory to the City Manager
to remedy the breach in a reasonable period of time.

In addition, if the Council determines, after said
public hearing, to terminate the Franchise on account
of said breach, and if within 30 days of such Council
determination Grantee requests in writing that there
be an independent and de novo determination as to
whether or not Grantee has breached any material pro-
vision of this ordinance, then the Franchise sﬁall not
be terminated until and unless such determination is
made by a court of competent jurisdiction.

It shall not be a failure to comply with a material
provision of this ordinance for Grantee to comply with
any rules and regulations of the Federal Communications
Commission, or any Federal or State regulatory com-
mission or agency having jurisdiction over Grantee's
operations.

(2) City wishes to purchase the property of
Grantee, as provided in Section 104 of the Charter of
City; provided, however, that Grantee shall be gygiven
thirty (30) days' notice of any termination pro-
ceedings.

O- 152183
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Section 8. LIMITATIONS UPON GRANT

(a)° No privilege or exemption is granted or conferred
by this ordinance except those specifically prescribed in
it and necessarily included in it.

(b) The Franchise granted by this ordinance is subor-
dinate to any bublic use or any other type of franchise or
lawful occupancy existing in 1964 at the time of the grant
of Southwestern Cable Company's original franchise, of any
public highway, street, or road or other public property for
the purpose of erecting, operating and maintaining poles,
lines, conduits, cables, gas pipe lines and other necessary
fixtures used in connection with the purpose of other
existing types of franchises or any extension of them.

(c) The Franchise granted by this ordinance is a
privilege personal to the original Grantee. It cannot in
any event be sold, transferred, leased, assigned, or dis-
posed of as a whole, or in part, either by forced sales,
merger, consolidation, by operation of law, or otherwise,
without prior consent of City expressed by ordinance, and
then only under such conditions as may be prescribed in
the consenting ordinance which consent shall not unreasonably
be withheld; provided, however, that no such consent shall
be required for any transfer in trust, mortgage, or other
hypothecation, as a whole, to secure an indebtedness.

(d) 1In the event the Grantee is a corporation, prior
approval of the City Council, expressed by resolution,
shall be required when ownership or control of thirty per-
cent (30%) or more of the voting stock of Grantee is

O- 15213
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acquired by a person or a group of persons acting in con-
cert, none of whom already own or control thirty percent
(30%) or more of the voting stock, singularly or col-
lectively. Any such acquisition occurring without prior
approval of the City Council shall constitute a failure
to comply with a provision of this ordinance within the
meaning of subparagraph (1) of paragraph (c¢) of Section 7
of this ordinance.

Section 9. RIGHTS RESERVED TO CITY

(a) City provides and reserves to itself every
right and power which is required to be reserved or pro-
vided in this ordinance by any provision of the Charter
of City or of any ordinance of City, and Grantee by its
acceptance of this Franchise agrees to be bound thereby
and to comply with any action or requirement of City in
its reasonable exercise of any such right or power.

(b) Neither the granting of this Franchise nor any
provision of this ordinance shall constitute a waiver or
bar to the reasonable exercise of any governmental right
or power of City.

(c) The Franchise granted by this ordinance shall
be nonexclusive and neither the grantinyg of this Franchise
nor any of the provisions contained in this ordinance
shall prevent City from granting any identical or similar
franchise to any person or corporation other than the
Grantee, either within or without the area designated in

Section 6.

O - 15213
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Section 10. SERVICES TO CITY
(a) Grantee shall at its own expense and without
any cost to City whatsoever, maké a good faith effort to
provide and maintain the following facilities and services
to City and Public Schools as hereinafter provided:
(1) One cable television connection to each
City unit designated by the City Manager such as
police stations, fire stations, public libraries
and other City facilities within Grantee's authorized
service area that require an aerial drop of 150 feet
or 1eés from the existing cable television distri-
bution system; provided that City shall have obtained
or will furnish to Grantee all necessary easements
and rights necessary to provide such service.
Furthermore, unless mutually agreed to by City and
Grantee, Grantee shall not be required to construct any
underground facilities or any new support poles for
making such service available. Grantee shall not be
required to provide or maintain the cable television
distribution system within said facilities; and
(2) One cable television connection to each
public elementary school site, secondary school site,
college or university school site and educational
administrative site within Grantee's authorized service
area that requires an aerial drop of 150 feet or less
from the existing cable television distribution

system; provided that the entity shall have obtained
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or will furnish to Grantee all necessary easements

and rights necessary to provide such service.

Furthermore, unless mutually agreed to by City and

Grantee, Grantee shall not be required to construct

any underground facilities or any new support poles

for making such service available. Grantee shall not
be required to provide or maintain the cable dis-
tribution system within said facilities.

(b) In the event that City or any Public School
desires to have additional connections of the cable
television system or the cable television distribution
system within such buildings installed by Grantee,
Grantee shall make such connections or installations
charging to the City or Public School the actual variable
cost to Grantee of such connections or installations.
Grantee shall reserve the right to subcontract such
installations or connections when deemed necessary.
Installation of all additional connections to public
buildings shall be completed within sixty (60) days of
receipt of request for such connections.

(c) Grantee shall not charge City or any Public
School for delivering any regularly carried basic service
signals to any of the buildings described in subsections
(a) or (b) of this section.

(d) Grantee shall provide without cost one channel
for use by Local Governments for the distribution of pro-

gramming in the public interest. Grantee shall provide

O -15213
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interconnection of such channel with all other Cable
Television Systems operating pursuant to a franchise
granted by the City; provided, however, that the receiving
Cable Television System shall bear not more than the
actual direct cost of receiving Grantee's transmission of
such channel. Such receiving costs shall be subject to
review and approval by the City. If Grantee operates a
remote or permanent vehicle and equipment for telecasting
and video taping, Grantee shall provide origination
service to the City at such reasonable times and costs as
are mutually agreed upon.

(e) Grantee shall provide without cost, one channel
for use by Public Schools. As required by Grantee, the
Public Schools shall save and hold harmless Grantee from
any uses made by the Public Schools in the distribution
of programming.

(f) City shall save and hold harmless Grantee from
any uses made by the City in the distribution of program-
ming in the public interest as provided for in Subsection
{d) of this section.

(g} Grantee shall provide without cost, one channel
for public or community access in accordance with reason-
able rules, regulations and conditions mutually established
by Grantor and Grantee after appropriate public hearing,
provided, however, that to the extent that the Federal
Communications Commission (FCC) exercises jurisdiction as
determined by Federal statute or decisional law to be valid

and appropriate, said access rules shall govern.

O 15213
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Section il. ESTABLISHMENT AND EXTENSION OF -SERVICE

(a) Grantee shall extend and offer service to one
hundred percent (100%) of the Dwelling Units existing within
the franchise area on the effective date of the ordinance by
the end of the second (2nd) year after the effective date of
this ordinance with the exception of those Dwelling Uniﬁs
falling under the exclusions set forth in Section 12.

(b) To insure conformance with the provisions of this
section, Grantee shall within the period specified in para-
graph (a) of Section 7 file with the City Clerk and the
City Manager:

(1) A construction plan showing the schedule

of extension of service conforming to the require-

ments of paragraph (a). Said plan shall be in a

format prescribed by the City Manager and shall at

a minimum include cable installation plans and maps

presenting the total amount of cable to be installed

during the two-year period provided for in para-

graph (a) of this section, the amounts of cable to

be installed during each year, and any areas to be

excluded from the plan as provided in Section 12.

Grantee's performance obligation under such construc-

tion plan shall be subject to delays caused by acts of

God, natural disasters and calamities or other cause,

without fault and beyond the reasonable control of

Grantee (financial inability excepted); and Grantee

shall furnish to City specific details of the event or

& -15213
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events which cause the delay and the efforts under-

taken by Grantee to minimize the delays caused by such

event or events,

(2) An acceptable corporate performance bond
in the amount of $50,000 which shall guarantee con-
formance with the construction plan filed in accord-
ance with paragraph (b)(l) of this section. 1In lieu
of said bond Grantee may deposit cash with The City
of San Diego or in a Federal or State of California
bank or savings.and loan association in the name of
The City of San Diego, but with interest reserved to
the Grantee, on terms and conditions approved by the
City Attorney.

(c) 1In areas where Grantee must install its system
underground, Grantee may charge an installation charge
up to the actual cost of connecting to the distribution
system.

(d) Extensions of service to Dwelling Units devel-
oped after the effective date of this ordinance shall be
made prior to the acceptance of the subdivision by the
City unless such locations are excepted under the pro-
visions of Section 12.

(e) Subsequently developed locations which are
exempted from the mandatory extension requirements of
paragraph (d) of this section under the provisions of
Section 12 shall be provided service upon request under
the provisions of Section 13.

O -15213
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(£) Annually, during January of each year, fol-
lowing the adoption of this Franchise, as cable extension
and service required in paragraph (a) of this section is
actually accomplished, the City Manager, at the request
of the Grantee, may authorize a reduction in the amount
of the corporate performance bond or deposit specified in
paragraph (b)(2) of this section in proportion to the
amount of the plan actually accomplished to that date.
Upon completion of all cable extension work regquired by
Section 1ll(a), the City Manager shall authorize release
of the remaining bond or deposit to Grantee,

Section 12. EXCEPTIONS TO EXTENSION OF SERVICE
REQUIREMENTS

Grantee shall not be required to extend or offer
service:

(a) In any area where the investment required per
prospective subscriber is greater than the maximum capital
investment per subscriber as established by application of

the following construction formula:

I (the maximum capital investment = R - E
per subscriber) Crf + t
where £t = e (a-bc) 1l - gg

1 - e 15

The variables in these formulas are defined as follows:

I = The maximum capital investment per subscriber,

R = Annual incremental revenue from one additional
subscriber.

E = Incremental annual maintenance and operating cost

of maintaining one additional subscriber.
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These shall only include actual cash costs and
shall exclude such non-cash expenses as depre-
ciation and amortization costs.

t = Annual income taxes as a proportion of initial
investment.
Crf = Capital recovery factor assuming a fifteen (15)

year life and an interest rate equal to Grantee's
last authorized rate of return.

e = Combined federal and state tax rate.

a = Grantee's last authorized rate of return.

b = Interest rate paid on borrowed funds.

¢ = Fraction of net plant financed by borrowing.
Gf = Uniform gradient factor to convert a gradient

series to an equivalent annual series assuming
a fifteen (15) year life and an interest rate
equal to Grantee's last authorized rate of
return.
Provided, however, that the assumption of a fifteen (15)
year capital recovery factor and uniform gradient factor
(as defined herein) for the purpose of determining the con-
struction formula set forth above shall not be construed as
establishing any precedent for any other purpose, including
but not limited to ratemaking.
The number of prospective subscribers shall be equal
to 50% of the single family homes plus 30% of the multi-
family Dwelling Units to be passed.
(b) An annual review of the construction formula shall
be held in March of each year. Grantee shall submit updated
computations for the maximum capital investment per sub-

scriber using the construction formula set forth in para-

graph (a). These computations shall be reviewed by the City
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Manager, and when approved, the maximum capital investment
so computed shall be used by Grantee in determining service
extension requirements until the completion of the next
annual review.

(¢) All exceptions claimed by Grantee under provisions
of paragraph (a) shall be subject to review and approval by
the City Manager,

Section 13. SYSTEM EXTENSIONS TO EXCEPTED AREAS

(a) Grantee shall extend service to areas excluded
from mandatory extension by the provisions of paragraph (a),
Section 12, if at least thirty (30) percent of the single
family Dwelling Units to be passed by the extension agree
in writing to pay for the installation of cable television
service facilities on their property. Grantee shall begin
construction of the cable service extension within one year
of receiving these written agreements.

(b) In areas where Grantee extends service under
the provisions of (a), Grantee shall be authorized to col-
lect a service extension surcharge in addition to any other
normal monthly service charges. The purpose of the sur-
charge is to allow Grantee to fully recover its excess
investment in the extension project. The surcharge shall
be computed as follows:

(1) Divide the total cost of making the exten-
sion by the number of prospective subscribers as
determined in accordance with the provisions of para-
graph (a), Section 12.
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(2) From the figure obtained in (b)(l) subtract
Grantee's maximum capital investment per subscriber
computed in paragraph (a), Section 12, to get the
amount of Grantee's excess per subscriber investﬁent.
(3) Multiply Grantee's excess per subscriber
investment as computed in (b)(2) by the capital recovery
factor obtained by assuming a twenty year period and
an interest rate equal to Grantee's last authorized
rate of return to get the annual per subscriber sur-
charge. Divide this figure by twelve (12) to get the
monthly service extension surcharge which may be col-
lected from subscribers in the extension area.
(c) The surcharge authorized and computed in (b) may
be collected by Grantee for a period of twenty years sub-
sequent to the activation of the extension or until Grantee's
excess investment is fully amortized, whichever occurs first.
(d) With approval of the City Manager, variations
in the extension provisions set forth in (a) and (b) above
may be allowed if the application of these provisions would
result in an undue burden being placed on Grantee or main
body of system subscribers.
Section 14. ABANDONMENT OF SERVICE
(a) After Grantee has established service pursuant
to this ordinance in the Franchise area, such service
shall not be suspended or abandoned in the whole of or
any part of the Franchise area unless the suspension or

abandonment is authorized by the City Council.

O ~15213

-25=-



(b) Whenever Grantee shall file with the City
Council a written application alleging that the public
interest, convenience and necessity no lonyger reguire
that Grantee furnish service pursuant to this ordinance
in the whole of or in any part of the Franchise area, the
City Council, at a public hearing, shall take evidence
upon that question and shall make a finding with respect
to it. Notice of the hearing shall be given by Grantee
in writing to each Subscriber in the part of the Franchise
area in question at least fifteen (15) days prior to the
date scheduled for the hearing. If the City Council
shall find that the public interest, convenience and
necessity no longer require that Grantee furnish service,
the City Council, after hearing as provided herein, shall
authorize suspension or abandonment of service upon such
reasonable terms and conditions as may be prescribed by
the City Council.

Section 15. REGULATION OF RATES AND SERVICE

(a) The City Council shall have the power and riyht
at all times for the duration of the Franchise granted by
this ordinance to require Grantee to conform to reasonable
rules and regulations now or hereafter adopted by the City
Council, including the power to regulate and establish
reasonable rates and charges by Grantee for services
rendered under this ordinance. The establishment of such
rules and regulations shall be discretionary with the City

Council. With the exception of rate increases provided for
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in subsection 15(b) below, the establishment of rates and
charges shall only be made subsequent to appropriate public
proceedings affording due process, which proceedings shall
be held upon request therefor by Grantee or at the initia-
tion of the City, all in accordance with the City's estab-
lished rules and regulations for rate setting proceedings.
However, Grantee may establish its own rates and charges
for services for which the City Council has not affirma-~-
tively established rates and charges.

(b) Grantee may, upon filing a notice of intention
thirty (30) days in advance with the City Manager, receive
an increase in the amount of its maximum allowable cable
service rates subject to the following conditions and
limitations:

(1) The amount of the increase in percent shall
be limited to six~-tenths (6/10ths) multiplied by the
percentage increase, since Grantee's last rate increase,
in the San Diego Area Consumer Price Index for all
Urban Consumers, as compiled by the United States
Department of Labor, Bureau of Labor Statistics.

In no event shall the amount of the increase exceed

ten (10) percent of the service rates.

(2) In the event that the consumer price index
referred to in paragraph (b)(l) shall no longer be
published, then another similar, generally recognized

index may be substituted upon approval of the City.
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(3) Grantee shall provide to the City Manager,
along with the notice of intention, such information as
may be required to document the basis of the request.

(4) Increases shall be subject to the review
and approval of the City Manager. The City Manager
shall notify Grantee in writing of approval of the
increase within ten (10) calendar days of receipt of
accurate and complete information, satisfactorily
supporting any increase requested in accordance with
(b) (1) above. 1In the absence of any written communica-
tion from the City Manager within said ten (10) days
to the contrary, the increase is deemed approved.

(5) Grantee shall give notice to subscribers
at least fifteen (15) days in advance of the imple~
mentation of such an increase, and no part of the
increase shall be applicable to any bills for service
which have already been sent to subscribers.

(6) No more than one such increase may be imple-
mented in any one calendar year although Grantee shall
have at any time the right to submit a request to the
City Council for any additional rate relief as provided
in the rules and regulations established by Council, as
provided for in Section 1l5(a) above.

(c) Grantee shall:

(1) Operate the Cable Television System author-

ized by this Franchise in accordance with the minimum

technical standards set forth in Chapter VII, Article 3,
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Division 1 of the San Diego Municipal Code (Section
73.0101 et seq.), and any subseguent amendments thereto,
to the effect that the Subscriber shall receive the
best possible signal to his television set consistent
with the state of the art at rates reasonable to
Grantee and Subscriber.

(2) Limit failure to a minimum by locating and
correcting malfunctions promptly, but in no event
longer than twenty-four (24) hours after notice, except
for unavoidable delays, without fault and beyond the
reasonable control of Grantee (financial inability
excepted).

(3) Upon complaint by a Subscriber to make a
demonstration satisfactory to the City Manager or his
designated representative that a signal is being
delivered which is of sufficient strength and quality
to meet the said technical standards referenced to in
(1) above.

(4) Render efficient service, making repairs
promptly and interrupting service only for good cause
and for the shortest time possible; such interruptions
insofar as possible shall be preceded by notice given
to Subscribers twenty-four (24) hours in advance and
shall occur during periods of minimum use of system.

(5) Maintain an office within the City of
San Diego, which office shall be open during reason-

able business hours, have a local telephone number
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listed in the directory of The Pacific Telephone and

Telegraph Company, and be so operated that complaints

and requests for repair or adjustments may be received

at any time.

(d) Grantee shall operate the Cable Television System
authorized by this ordinance twenty-four (24) hours per day,
seven (7) days per week.

(e) Grantee's performance obligation under this
ordinance shall be subject to delays caused by acts of God,
labor strikes, natural disasters and calamities of other
cause, without fault and beyond the reasonable control of
Grantee (financial inability excepted).

Section 16. UNDERGROUND SYSTEM

(a) The Cable Television System to be installed under
authority of this ordinance shall be placed underground in
all subdivisions which are subject to the provisions of
paragraph 2, Section 102.0404 of the San Diego Municipal
Code, except as otherwise provided in this Franchise,

(b) Where facilities are required to be installed
underground, Grantee may place above ground the Head End
Facilities and pedestals necessary to operate the system;
provided, however, that irrespective of whether the system
is aboveground or underground, no Head End Facilities shall
be placed in any street.

(c) With approval of the City Manager, expressed in
writing, Grantee may place coaxial cables aboveground in

undeveloped regions of the service area. The City Manager,
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in writing, at his sole discretion, may withdraw such per-
mission at any time, after giving Grantee 30 days' notice
of his intention to do so. When approval for aboveground
cable is withdrawn, conversion to underground service shall
be accomplished with minimal interruption of service to
Subscribers.

(d) Under no circumstances may the City Manager
grant permission to place aboveground in any street any
portion of the Cable Television System authorized by this
Franchise and required by Section 102.0404 of the
San Diego Municipal Code to be constructed underground.
Section 17. LOCATION OF FRANCHISE PROPERTY

Franchise Property shall be constructed or installed only
at such locations and in such manner as shall be approved by
the City Manager, acting in the exercise of reasonable discretion.
Section 18. REMOVAL OR ABANDCHMENT OF FRANCHISE PROPERTY

(a) In the event that any Franchise Property has been
installed without complying with the requirements of this
ordinance, Grantee shall, at the request of the City Manager
and at its sole cost and expense, either install the Franchise
Property in compliance with this ordinance or remove promptly
from the street all Franchise Property other than any which
the City Manager may permit to be abandoned in place. 1In
the event of any such removal, Grantee shall promptly restore
to a condition satisfactory to the City Manager the public
street or other dedicated public right of way or other public
places in the City from which the Franchise Property has been

removed.
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(b) Franchise Property to be abandoned in place shall
be abandoned in the manner prescribed by the City Manager.
Upon permanent abandonment ¢of any Franchise Property in place,
Grantee shall submit to the City Manager an instrument satis-
factory in form to the City Attorney, transferring to City
the ownership of the Franchise Property abandoned.

Section 19. CHANGES REQUIRED BY PUBLIC IMPROVEMENTS

Grantee shall, at its sole expense, protect, support,
temporarily disconnect, relocate in the same street, alley,
or public place, or remove from any street, alley or public
place, any Franchise Property when required by the City
Manager by reason of traffic conditions; public safety;
street vacation; freeway and street construction; change
or establishment of street grade; installation of sewers,
drains, water pipes, power lines, signal lines, and tracks
6r any other type of structures or improvements including,
but not limited to, placing such structures and improve-
ments underground, by governmental agencies when acting
in a governmental or proprietary capacity; provided, how-
ever, that Grantee shall in all such cases have the
privilege and be subject to the obligation to abandon
Franchise Property in place as provided in Section 18; and
provided further that Grantee shall have the benefit of any
local, state or federal law or regulation providing for
reimbursement of or concribution toward Grantee's expense
necessitated by such improvements. It is further provided,
however, that where such improvements, requiring actions
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to protect, support, disconnect, relocate or remove any
Franchise Property by Grantee, are not for a municipal or
governmental purpose Grantee may be required to engage in
the above action only upon condition that the Grantee is
reimbursed for any and all costs of such actions incurred
by Grantee and occasioned by such improvements.
Section 20. FAILURE TO PERFORM STREET WORK

Upon failure of Grantee to commence, pursue or complete
any work required by law or by the provisions of this
ordinance to be done in any street, within the time pre-
scribed and to the satisfaction of the City Manager, the
City Manager may, at his option, cause such work to be done
and the Grantee shall pay to the City the cost thereof and
the itemized amounts reported by the City Manager to Grantee,
within thirty (30) days after receipt of such itemized report.
Section 21. ANNUAL PAYMENTS TO THE CITY

(a) By its acceptance of this Franchise, Grantee agrees
to pay to City annually in lawful money of the United States
three percent (3%) of the Total Gross Receipts collected or
received, or in any manner gained or derived by Grantee in
each caléndar year, or portion thereof, during the term of
this Franchise, from the properties, operations and business
referred to in Section 5 of this Franchise,

(b) Within sixty (60) days after the calendar quarters
ending on March 31, June 30, September 30 and December 31
in each year during the term of this Franchise and forty-
five (45) days after the expiration of the term of this

Franchise, Grantee shall:
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(1) File a statement in duplicate, verified by

Grantee or by a general officer or other duly authorized

representative of Grantee, showing in such form and

detail as the City Manager may require from time to

time the facts material to a determination of the amount

due for the previous calendar quarter.

(2) Pay to the City Treasurer the money

required to be paid by Grantee to City upon the

basis of the data set forth in the quarterly

statement required in paragraph (b)(l).

(c) Payments made to City by Grantee pursuant to this
section for any calendar year shall be as a rental for use
of the public right of way in lieu of any fee or tax pre-
scribed by City for the same period, but only to the extent
of such payment.

(d) 1In the event Grantee fails to make the payments for
this Franchise on or before the dates due as hereinabove pro-
vided, Grantee shall pay as additional consideration a sum
of money equal to one percent (1%) of the amount due for each
month or fraction thereof during which the payment is due and
unpaid, as interest and for loss of use of the money due.

(e) The sanctions of paragraph (d) of this section are
not exclusive, and do not preclude action by Council under
the terms of subparagraph (1) of paragraph (c) of Section 7
of this ordinance in the event that payments become overdue

by more than sixty (60) days.
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Section 22, INDEMNIFICATION TO CITY

Grantee shall indemnify City, its officers and its
employees, against all claims, demands, actions, suits and
proceedings by others and against all liability to others,
and against any loss, cost and expense resulting therefrom,
including reasonable attorneys' fees, arising out of the
exercise or enjoyment by Grantee of the Franchise granted
by this ordinance, except as may arise from the governmental,
school or public access channels described in Section 10(4),
(e) and (g), irrespective of the amount of the bond designated
in Section 11.
Section 23, INSPECTION OF PROPERTY AND RECORDS

(a) At all reasonable times Grantee shall permit
examination by any duly authorized representative of the
City Manager, City Engineer or the City Auditor of all
Franchise Property located within the City. Grantee shall
also permit any duly authorized representative of the City
Manager, City Engineer or the City Auditor to examine and
transcribe any and all maps and other records kept or main-
tained by Grantee or under its control concerning the opera-
tions, affairs, transactions or property of Grantee. If any
of such maps or records are not kept in the City or upon
reasonable request made available in the City, and if the
City Manager, City Engineer or the City Auditor shall deter-
mine that an examination of such maps or records is necessary
or appropriate to the performance of any of their duties, then
all reasonable travel and maintenance expense necessarily

incurred in making such examination shall be paid by Grantee.
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(b) Grantee shall prepare and furnish to the City
Manager, City Engineer or the City Auditor, and in the form
prescribed by the City Manager, City Engineer or the City
Auditor, such reports with respect to its operations, affairs,
transactions or property as may be reasonably necessary or
appropriate to the performance of any of the duties of the
City Manager, City Engineer or the City Auditor in connection
with this Franchise. Such reports may include, but are not
limited to, a complete set of records and plans of all
facilities as finally installed within the Franchise service
area.

Section 24. DISPOSITION OF FRANCHISE PROPERTY OR CABLE
DISTRIBUTION SYSTEM UPON EXPIRATION OR
TERMINATION OF FRANCHISE

(a) Upon the expiration of this Franchise, or upon
the termination of this Franchise under Section 7(c¢)(1l)
hereof, the City shall have the option to purchase the
system in accordance with subsection (c) of this section.

If the City elects to purchase the system, the Grantee

shall promptly execute, upon receipt of the purchase price,
all appropriate documents to transfer title to the City,

and shall assign all other contracts, leases, licenses,
permits and other rights necessary to maintain continuity
of service to the public. Upon acquisition of and payment
for the system, the Grantee shall cooperate with the City,
or with any other person authorized or directed by the City
to operate the system, in maintaining continuity of service.

Grantee shall receive fair and reasonable compensation for
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maiﬁtaining continuity of service. Nothing herein is
intended as a waiver of any other rights the City may have.

(b) 1If the City, pursuant to Section 7(c)(2) hereof,
exercises its right of eminent domain contained in Section
104 of the City Charter, City shall purchase the system for
a price to be determined by the law affecting the purchase
of public utility properties applicable on the effective
date of this Franchise.

(c) If this Franchise ends (1) by termination as a
result of the exercise by City of any right under Section
7(c)(1l) hereof; or (2) by expiration of the term of this
Franchise, the purchase price to the City for the Grantee's
property shall be determined by agreement or by arbitration
held pursuant to Section 25 of this Franchise. The standard
for determining the price to be paid for the property so
acquired shall be that provided by law affecting the pur-
chase of public utility properties applicable on the effec-
tive date of this Franchise. Beginning with two years prior
to expiration, and whether or not the City has then elected
to purchase the system, either the City or the Grantee may
demand an arbitration pursuant to Section 25 of this
Franchise, for the purpose of determining the price on date
of expiration, to be paid by the City if it elects to pur-
chase the system. 1If the City does not purchase the system,
the Grantee shall deal with the part of the system located
in the streets in accordance with the provisions of sub-
sections (d) and (e) of this section.
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(d) In the event that (1) the use of any Franchise
Pfoperty is discontinued for any reason for a continuous
period of twelve (12) monthis; or (2) the Franchise has been
terminated or has expired, and City has not exercised
its rights pursuant to subsection (a) of this section,
Grantee, at the direction of the City Manager, shall remove
promptly from the street, at its expense, all or such por-
tion of the Franchise Property which the City Manager may
reasonably require. Alternatively, Grantee has the option
of removing all or any portion of the Franchise Property
from the street or other public places and rights of way
at its expense. 1In the event of any such removals, Grantee
shall promptly restore to a condition satisfactory to the
City Manager the street or other dedicated publlic rights of
way or other public places in City from which the Franchise
Property has been removed.

(e) Franchise Property not removed may be abandoned
in place and, if abandoned, shall be abandoned in the manner
prescribed by the City Manager. Alternatively, Franchise
Property not so removed may be sold or leased to third
parties possessing the legal right to use the street or
other dedicated public rights of way or other public
places in City. Upon permanent abandonment of any Franchise
Property in place, Grantee shall submit to the City
Manager an instrument, satisfactory in form to the City
Attorney, transferring to the City the ownership of the
Franchise Property abandoned.
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Section 25. ARBITRATION

Matters which are expressly made subject to a call
for arbitration by either party under the provisions of
this Franchise shall be determined by a panel of thfee
arbitrators. Arbitration shall be mandatory as to both
parties. Each of the parties, City and Grantee, shall
appoint one arbitrator apiece. The third arbitrator shall
be appointed by the Presiding Judge of the Superior Court
of the County wherein such arbitration proceedings are to
be conducted, San Diego County, California, except if the
Presiding Judge declines to appoint, or the parties agree,
the two arbitrators appointed by the parties shall appoint
a third arbitrator. Arbitrations hereunder shall be
governed by the provisions of the California Arbitration
Act, Sections 1280 through 1294.2 of the Code of Civil
Procedure. The expenses of the arbitration, including the
fees of the arbitrators shall be borne by the parties in
such manner as the arbitrators provide in their award.
The determination of a majority of the arbitrators shall be
binding on the parties.

Section 26. FILINGS AND COMMUNICATION WITH REGULATORY
AGENCIES

A descriptive listing of all petitions, applications
and communications of all types submitted by Grantee or
City to the Federal Communications Commission, Securities
and Exchange Commission, California Public Utilities Com-

mission, or any other Federal or State regulatory commission
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or agency having jurisdiction over any matter affecting
operation of Grantee's Cable Television System shall be
submitted every three (3) months commencing with the
effective date of this Franchise. The City and Grantee
shall have the right to request and receive complete copies
of any and all such petitions, applications and communica-
tions; provided, however, that complete copies of any
information required to be filed with the Federal Com-
munications Commission in regards to technical performance
requirements and standards shall be submitted simultaneously
to the City. A copy of each document filed by Grantee with
the City Clerk in accordance with this section shall be
delivered to the City Manager and City Attorney.
Section 27. SEVERABILITY

Each section, part, term and/or provision of this
agreement shall be considered severable, and if, for any
reason, any section, part, term and/or provision herein is
determined to be invalid and contrary to, or in conflict
with, any existing or future law or regulation, such shall
not impair the operation or affect the remaining portions,
sections, parts, and/or provisions of this agreement, and
the latter will continue to be given full force and effect
and bind the parties hereto; and said invalid sections,
parts, terms and/or provisions shall be deemed not to be

a part of this agreement,
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Section 28. FRANCHISE GRANTED UNDER AUTHORITY OF CHARTER

Notwithstanding any other provisions contained herein,

this Franchise is granted solely and exclusively under

Sections 103, 103.1, 104 and 105 of the Charter of The City

of San Diego and under no other authority.

Section 29. PUBLICATION EXPENSE

Grantee shall pay to City a sum of money sufficient to

reimburse the City for all publication expenses incurred by

it in connection with the granting of this Franchise; such

payment to be made within thirty (30) days after City shall

have furnished Grantee with a written statement of such

expenses.

Section 30. EFFECTIVE DATE OF ORDINANCE

This ordinance shall take effect and be in force on

the thirtieth day from and after its passage.

APPROVED: JOHN W. WITT, City Attorney

By ///’f o7 }.,/
C. M. F1 atrick
Senior ief Deputy

CMF:v1:490

5730479~

Or. Dept.: City Manager
Rev. 11-21-79
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Passed and adopted by the Council of The City of San Diego on MAR 1 01980 ,
by the following vote:
Councilmen Yeas "Nays Not Present  Ineligible
Bill Michell ruf O O O
Bill Cleator w O O O
Bill Lowery 4 O O O
Leon L. Williams O O ]
Fred Schnaubelt M D O O
Mike Gotch 14| O O O
Larry Stirling m O O O
Lucy Killea M O O O
Mayor Pete Wilson M O O O

PETE WILSON

AUTHENTICATED BY: Mayor of The City of San Diego, California.

CHARLES G. ABDELNOUR
City Clerk of The City of San Diego, California.

’
By M W , Deputy.

I HEREBY CERTIFY that the foregoing ordinance was nor finally passed until twelve calendar days had

{Seal)

elapsed between the day of its introduction and the day of its final passage, to wit, on

FEB 26 1980 MAR.1.0.1980

, and on

I FURTHER CERTIFY that the reading of said ordinance in full was dispensed with by a vote of not
less than a majority of the members elected to the Council, and thac there was available forthe consideration
of each member of the Council and the public prior to the day of its passage a written or printed copy of
said ordinance.

CHARLES G. ABDELNOUR
City Clerk of The City of SanDiego, California.

(Seal) ﬁ./ ﬁz !&4
By , Daputy.

Office of the City Clerk, San Diego, California

Ordinance 0 /15213 MAR 10 1980

Number Adopted

cc-1285-A (REV. 11-79)
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San Diego, City of N
12th floor, City Admin. Bldg.
202 C St., San Diego, CA 92101
Attn: Rita Andrews
IN THE MATTER OF NO.
AN ORDINANCE OF THE CITY OF SAN DIEGO GRANTING TO
AMERICAN TELEVISION AND COMMUNICATIONS CORPORA- .
TION THE MONEXCLUSIVE RIGHT, PRIVILEGE AND FRANCHISE
Camille Simpson
, am a citizen

of the United States and a resident of the County aforesaid; I am over the
age of eighteen years, and not a party to or interested in the above- entitled
matter. I am the principal clerk of the San Diego Daily Transcript, a
newspaper of general circulation, printed and published daily, except
Saturdays and Sundays, in the City of San Diego, County of San Diego, and
which newspaper has been adjudged a newspaper of general circulation by
the Superior Court of the County of San Diego, State of California, under
the date of January 23, 1909, Decree No. 14894; and the

IGN ond’m NGE. .
AngoF%%NsmLfcm
“FSANmNrEm D

TURE AND EXTENT QF GRANT.
ES anﬁn%n OF g&gwos AREA”

ORDINANCE NO. 0~-15213 (New Series)

is a true and correct copy of which the annexed is a printed copy and was
published in said newspaper on the following date(s), to wit:

S REQUIHEJ BY FUBLIG IMPR
tggé RFOAM S_}“REETT%ORK

0C '
F P ROPEHTYANDRECOR&S b
Og -OF | FHANCHISE : PROPERTY OR:
D!STR!BUTI S)‘STE PON EXP TION
MI%ATIONOFFRA HSE : . :

March 24, 1980

I certify under penalty of perjury that the foregoing is true and correct.

seci T Emﬂ%ﬁ””"-'Zsf?fwwaﬂsfffiw, : . . 24th Mar. 80
. GRCBEAE 'ECH SE GRANTED UNDER A Dated at San Diego, California this day of ,19
gpgs* ON EXPENSE . ° -
WNIME " Thé Clty -of San Diego previdusty adopte
N ‘setﬁln?n%\e{c?usl;deec%m% :élet\gﬁ‘::' ne
d ateentitio.
N aeatom Cabis trd, No %n.&ugq 5 ;
ufhaAn!mnaOrd No By A ;mu ; ;
- Mosh Antenns Ord, 0. 10502 (N.5) Adapted 2/
u tsity Antenna Ord. No mmmsnaopmz i)
&l‘leﬂQt Antenna ... - Sy L : (Sngnature)




Ord. No. 10207 (N.S.) Adopted 7/7/78

: WHEREAS, the transter of said franchises 16 Amorican Talewi-
‘slon amd Communications Corporation was authorized by the City
. Council as follows:

-Ord. No. 8085 (N.S.) by Ord, No. 8824 (N.S.) adapted 6/20/68
Org,'No. 9966 (N.S.) by Ord. No. 11884 (N.S.) adopied 7/7/78

" Ord. No. 10502 (N.S.) by Ora, No. 11863 (N.S.) adopted 7/7/76

‘Ord.No. 10110(N.S.) by Ord. No. 11865 (N.S.) adopted 7/7/76
-Ord. No, 10207 (N.S.) by Ord. No. 11882 (N.S.) adopted 7/7/76

-+ WHEREAS, The City of San Diago and Amarican Television and

.Communications Corparation desire to consolidate salg franchises

.!ascé;.,gr%e.-asng: ‘standardize the}r provigions and terms; NOW,

IT OR'D‘A'I'NED:" by the Council of The City &f San Diego that the

above numbered ordinances are hereby raopealed and the fallowing
provisions are harebr oagtghéed in place thercof; '

. Baction 1. CITAT

ORDINANCE
.. This ardinance may bg cited as the City of San Diego
American Television and Communications Franchise Qrdinance.
Section 2, RULES OF CONSTRUCTION B
* - This nrdinance shatl be construed ilberally in order to effec-
tuate Ita purposes. Unlesa otherwise specliically prescribed in
this ordinance, the following provisions shall gavern its inter-
pretation and construction:

(a) Whan not inconsistent with the context, words used [n the
prasent tense Inciude the future, words in the plural number in-

" . clude the singular number, and words in the singular number in-

clude the plural number.

o (b) Time i8 of the essence of this ordinance. \.rantee shall
not be retieved of its obligation to complygromplly with any pro-
vision of this ordinance by any failurg of City to enforce prompt
compliance with any of its provisions,

© o {e) Any right or power conlersed, or duty imposed upon any
officer, employee. dapartment or board of Cily Is subject to
trensfer by operation of. law to any other officer. employee.

| -Hepaitmentorboard of Cify, + 1. "0 v - ‘ )

" 2= " (d)’ Qrantea shalf havé 'no recourse.whalscever. against Clt

R far.any-loss, cost, ‘expénge or damagae arising out of any f.rovi-
. Blon or- req‘uw.emept,.o!,.-this-.'orcﬁinance or the. enforcemnent -

«'thereot. | - - Lo Co

.- (@) This.ordinance.doas not relieve Grantee of any require-

m#ént-of tha City Charter or of any ordinance, rule, regulation or

. apeacitication of City now or hereaftar in effect, including, but not
limited to, any requiremant ralating to street work, street oxcava-

-tlon permils, undargrounding of utllity facllities, including cable

. 'television systam facilities, or the use, removal or relocation of -

ey

property in streets. )
~ .. Provislons of this ordinance shall be construed in ac-

-*cordance with Sections 103, 103.1, 104 and 105 of the Charter of -

" The City of San Diego. :

1 . (@) None of the provisions of this Ordinance shall deprive
: Grantee of any rights, prlvile%ss or protections allorded under
> thé express provisions of tha Charter and ordinances of the City
.. of San Diego and Constitution and laws of the State of California
- Qf the United States of America. Nor shall the City exercise any
.of its rights and powers In an arbitrary or capricious manner, or
. without atfording Grantee due process of law. '

. Section 3. PURPOSE AND INTENT .

- L0 1t ]s the purpose and intent of this ordinance to grant a fran-

+ . dascribed in Seclion 6 of this ordinance.
Saction4. DEFINITIONS :

: i?ajtgséd.'lhe shali be construed as follows:

- chise to engage in the business of operating a Cablo Telsvision :
1 System :in thal portion of the City ot San Diego particularly *

. Whenever in this ordinance the following words or phrases -

{a) "‘City"’ shall mean The City of San Diego, a municipal -
¢orparation in the State of California and successors in in. :

. terest ofthe City.

o {b) "CouncH’* ghall mean the City Council of City and

successors in interest of the Councii. .
.. {c) "Dwslling Unit” shall mean a room or sulte of rooms
In a building or portion thereol, including In a mobile home,
. as that term is defined In Section 18008 of the Calitornia
‘Health and Safety Code, used, or designed or intended 16 be
© usad, tfor living purposes by one family. ''Dwelling YUnit"

.- shalt not mean a building used soiely for commercial uses or

. abullding providing rooms or suites of rooms exclusively for
© . transient occupancy use as such use I8 described in Saction
35.0102 of the San Diego Municipal Code.

(d) "Franchize’ shall mean the right and authonty 3

" granted by this ordinance to Grantee to construct, majntain

- and oparate a Cable Television System through use of public -

. streets, other public rights of way or public places in City.

(e) “Franchise Froperty'’ shall maan all property owned, -
Inatalled or used In the pubiic streats, other public rights of *

 rway or public:places in City under authority of this ordinance
by Grantea. . R -

8 e original Grantaa.

“{g)*‘Public School”’ shail mean any schoo! at any educa-

tional leval operated within the carporate limits of the City of

San 'Diego by any public schoo! system, including, but not

necossarlly limited to, elementary, juruor high school, high

ghool,. community college, state colieges and universities.

< *(h) ""Street’’ shall mean the surface, tho air space above

¢ tha surface and the area. below the surfaca of any pubiilc
i % 7mtreey, other public right ot way or public place - . S

L () “Cable Telaylsion Syslem’ shail mean a systam of

*''" other." conductors, -converiers, . equipment .or fadifities,
- designed :and constructed for the purpose of draducing,
. receiving. amplifying and distributing, audio, vides and other
_.torms of eloctronic or @loctrical signals, located in the City as
. delineated in Saction 6 of this ordinance.
-7 () *'Subscriber” shall mean a mumber of the general
pubjic that recelves programming distributad by a cable
system and does not further distritbute i1, This tarm shall in-
clude the occupants of one or more multiple.occupancy
- buildings who recelve signals distributed by an interpal
“distribution system that is interconnected lo a Cable Telave-
sion System for this purpose.

* 3(f) “Grantee” shall mean American Television and Com. -
unicatidns Cor?orallon and any lawful successor or

rantennas, cabies, wires, linas, towers, wave guides, or any ©.

‘way or public. places in C

{k) *'Total Gross Recgipts'’ shall mean any and all com-
pensation and othar consideration collected or racaivad or in
anr manner gained or derivad by Grantee from the operation

© ofits Cable Televislon System. Total (ﬁcss receglpts shall not
. Include (a) uncollactible amounts; (b) refunds or rebates
made by Grantee; (c) revenues racoived as a diract reim-
bursement of Grantee's exponse in the ‘operation of any ac-
cess channals; (d) salas, ad valorem, or other types of **add
. on'‘ taxes, levies or tees calculaled by pross receipts or
?ross revenuas which Granice might have to pay or collect
. .Yor Federal, State or iocal governmaent (exclusive of franchise
-feas provided lor herein); (o) revenues recelved for advertis-
ing on Grantee's local origination channgl, to the extent ol
. Grantep’'s direct costs of operation of Grantag's local
- origination channel; () nonoperating revenues such as in-
" terest income or gain trom sale of an asset; {g) ravenues
. " raceived tor converter deposits; and (h) revenues recelved
-, lrom tha service extension surcharge authorized in Section
13(b) of this ordinance, * .
. () "Undaveloped Region' shaill mean any area in which
... there exist.faw or no- bulldings, strests..or. other im.
provemants.’ .- e e A M
;. (eh) ! \Head End Facilities' shall mean ‘(hat gorten of the!
.. CH bl_\qla‘ldo,v_la_lon,a'ysifqm consisting of the'televisisn.recsiesng
“gritonha and’ strictured necnssary, 15:8Upport such antenna -
- - im a position to receive television ‘brpadcast signals and any
microwave lacliities that are a part of such antenna ayatem.
{n) “"Resale Customer’' shall mean any customer who
provides, oparates and maintains jta own cabie telavision
- distribution systom within a multi-dweliing-unit complax and
-is .eligible to recelve for iis service payment at tha rate for
resale customers as established by the City Council. ; -+ | -

" Section 5, NATURE AND EXTENT OF GRANT .

. The tranchise granted by this- ordinance to Grantee, con-
‘atitutes authority to use the Fubuc streets, other public rights of
ty, to engage in the. business of

operating a Cable Television Systemn within the service area

-described In Section 6 of this ordinance subject to all of the terms

‘and condltions contained In this ordinance. Pursuant to such

. authority, until lawlully revoked, Grantee may conatruct, mains,

tain and operate wires, cables, poles, condults, manholes and’

. othér televislon canductors: and equipment necessary for.tha.
.malntenance and operation of a Cable Television System.:

"+ With the-exception of-channel conveiters, Grantee ghall not
engage-in the business of aelling, leasing or renting televiston
sels which.make use of. gignalg tranamjited by its: system, nor
ahtall Grantes engage 'in the repair'of ‘or sate of paris for auch.
aets. . e
Seciion 8. DESIGNATION OF SERVICE AREA . A

. The service area referred to in Section 3 of this ordinance is
as follows: C

(a) All areas within the corporate limits of the City of San
Diego fying northerly of the center line of the San Diego River
Channel, as sald line was established by the City CouncHl in
Document No. 750693 on file in the office of the City Clerk which
Ia by thiz reference incorporated into this ordinance as if 38t out
fully heralin; provided, however, that those areas mora particutar-’
IK elineated.in Exhibit A of Ordinance No. 8326 (N.S)) on fila in
the office of.the City Clerk-which is by this reference hereby in-
corporated Into this ‘ordinance. as it set out fuily herein, are
hereby excluded from the service area granted from this fran-
chise ordinance. Sald exhibit to contain & map and legal desdrip--
tiop of sald excludedareas. - - - . e

-{b) Those additional areas within the corporate limits of the
City ot San Dlego iying southeriy ot the line referred to in (a)
above, as said additiona! areas are more particularly delineated
in Documant No. 730147 on file in the office of the City Clerk
which Is br this refarence tieraby Incorporated into this or-
dinance ag if set out fully hereln, said document to contain a map
and legal dascription of said additional areas; S

{c) Provided, however, that in no event shail the foregaing
sarvice area dascriptions exclude from this franchise ordinance
any area now served by Grantee and inadvertently omitted dus to
inaccuracies or oversight in said service area description. -
Section 7. DURATION OF GRANT o

(@) The Franchise shall become effective on the thirtieth
{30th) day after the paassage of this ordinance provided that prior
to the date of the passage of this ordinance Grantes has filed

~with the City Clark:

T (1) A written instrument, addressed to the Council, ac-
cepting the Franchise and agreeing to comply with all tha
provisions of this ordinance; : ;

(2) A construction plan setting forth projected installa-
tlon accomplishment in accordance with paragraph (b), Sec-
tion 11 of this ordinance.

) (3) Performance aurety bonds, cash deposits or deposits

In any Federal or State of California chartered bank or sav-

ings and loan association in accordance with the provisions

‘o(asectlonﬂ of this ordinance.

(b) The term of this Franchise shall be twenty (20) years,
commaencing on the effective date of the Franchise as provided in
paragrpah (a) of this section; provided, howaver, that the lerm of
this Franchise shall bo extended for an additional period of ten
{10) years upon a determination by the City Council that Grantee-
has lully complied with all provisions of the Franchise during the
initlal three (3) yaars of the term of the Franchise, said delermina-
tion to be made at the end of the third year of the effective date of
this Franchise upon Grantee’s application to the City Councif and
after a public hearing of the City Council; provided, further, that
the terny of this Franchise may be extended in accordance with
the procedureas set forth below: . .

(1) The provisions of this ordinance shall be subject to

renegotiation every fifth (5th) year during the term of the
Franchise, Including any extensions thereof. These
renegotiation opportunities shall be referred to as
“renagotiation intervais.'' Renegotiation shall be initiated
upon written notice given by the City or Grantee to the other
during the ona (1) year prior to the particular renegotiation in-
terval. If both parties. agree to renegotiation, renegotiation
shall be directed towards effecting aiterations In the terms
and conditlons of this Franchise to reflect any significant
changeas which occurred during tha interim period.



.- (3 if any renegotiation prior
. L [ 10 the end of
- gleud‘nq extensions of thia Franchise, results h:h: ‘rgre"r‘ﬁ'o‘:;'
X tween the Clty and Granlee, of i1, alternatively, both par-
i h.:‘aqree. at.any rensgatiation Intarval as defined adove;
. ..ihatho ranegatiation Is Ngeded o requlred, then the lerm, of
i 8 Franchise shall be extended for an addltional ﬂ’vb-(sx
+'.,.¥y8ars by.an appropriate agtion of the City Counéll, * *, <+ -
b *{3).Thia. Franchise shall.terminate withopt-furthef actioh:
"{ the City at the and of the term, including exterisions, of
{8 Franchise; provided, however, the total tarm of this Fran-
. chige, with exiensions, shall not oxceed thirty (30) years
from the elfective date of this ordinance; provided, further,
that the total term ot the Franchise with extensions may be
&londed to fifty (50) years upon a determination by the'Gity
-8 uncii, pursuant to subsection (b) of this section, that
rantee has fully complied with all provisions of thia Fran-
chlae_durln? the initial three (3) years of the term of tha Fran-
'c':nlse. provided, furthor, that the City Councll, at or betare
, 'e end of the term, or the term as extended, rotains the ex-
clusive power to grant a further extansion, or a renewal of
z‘r:\)la_rzr:r;c;\rll%%,'gra newaranch;':se to Grantae, '
7 e may be terminated
In the event Councli finds, after notice and ?ag:?l%gr‘t"?azx Councll
.l 1 Th? Grantoe fails to comply with any materlal provi-
hpa?l of this ordlnanca; however, termination proceedings
.8 onuq.b,a cpmmen%gd in.a Pubuo‘haaﬂna -affording dye.
fgoces,a, f, aftar slxty ( ).days fram wrltten notification trom
qé City-stating with particutarity the grounds uponwhich the-
) ty relies, Grantee falls 16 corregt $tated vidlation., In-the
,v..%e_nl Stated violation |s not reasonably curable within sixty"
(60) days, the Franchise shall not bo terminated or revoked (f
. tha‘G(amee provides, within the sald 8ixty (80) days, a plan
g::'af::é%rxolodg\rgfl?{rmgnager to remedy the violation and
ma‘\fnolano& . . :good faith in seeking to correct
i the uncll finds efter said publlic hearln
»_é!‘nn(ee has breached.any materlal provision of t 'l!"t‘)?!
) nance', Grantea shall have 30 days from the date of the
Council's finding to correct the stated breach or to provide
the City Manager within the same 30 days a written pilan
satisfactory to the City Manager to ramedy the breach in a
. feasonable period of time. In addition, if the Counclt dater-
mines, after said ?ubllc hearing, 10 terminate the Franchise
»°° ce d breach, and it within 30 days of such
’ unci! determination Grantees requests in writing that

-of thia'ordinance, then the Franchise shall e )
. untll ang unless such determinaiton Is mggé%ytgrggz#eod'

- oqmﬁelgnlt'lurltsglctlo'n.
. o, 8hall not be a fallure to comply with a mat -
slon of this ordinance for Grantee !oyco:nply mllhegr‘:;gmzls
. -ongd.reguiations of the Federal Communicationa Commis-
. slon, or any Federa! or State regulatory commission or agen-
Loy hlvlncq jurisdiction over Granteg's operations, .
(2) City wishes to purchase tha property of Grantee, as
. R;c‘:zg:? mals?scrgg?e éu:hc“ tl)he lCharts;r of City; provld'ed
. all ba giv ' 4
of any termination praceedin s.g on thirty (30) days” notice
Soct(l:)n 6?' Llh‘Al‘TATION UPON GRANT ‘

0 privilege or exemption is granted or conferred by thi
ordinance except those specific Y ang
nec?g)sgrﬂly’!_nclugl?d foa: p ally pr_egcrlbed In It and

. @ Franchise granted by this ordinance is subordinate
anr Fubllc use or any other type of franchise or lawful occt?::?\ég
E’é' thg h:\ 1864 at the time of the grant of Southwestern Cable

mpany's orlginal franchise, of any public highway, streat, or
road ar other public property for the purpose of erecll'nq
groruung and maintaining poles, lines, conduils, cables, gas
'h;.m l&nea andfoi?her necessary lixtures used in connection with
alon::);ri%ﬁ.o other existing types of tranch!ses or any exté‘p—

¢) The Franchige granted by this ord
porsonal’lo the original Grantee.)!lt cannot I‘gaa?g;ee‘vaagl%gwa'o de
ransferred, ieased, assigned, or disposed of as a whole, ar lr;
pan, either by forced sales, merger, consolidation, by ope"rallon
of faw, or otherwise, without prior conssnt of Clty expressed by
ordinance, and then only under such conditions as may be
prescribed In the consenting ordinance which consent shail not
unraasonably be withheld; provided, however, that no such con-
sent shall ba required tor any transfer in trust, morigage, or other
hyp?él;?qwon, as 'a'\;l«hrge, to secure an indebtedness, |
n the avant the Grantee Is a corporation, r

the City Counclil, expressed by resofutlon. sn?a'ﬁ%gpf-’e'gfﬁr'ﬁ
when ownershlg or cantrol of thirty percent (30%) or mora of the
voting stack of Grantee is acqulre!by a person or a group of per-
80ns acting In concert, none of whom already own or contral thir-
ty percent (30%) or more of the voting stack, singularly or coilec-
tlvelé.- Any such acquisition occurring without prior approval of
the City Council shail constitute a failure to comply with a provi-
slon of this ordinance within the meaning of subparagraph (1) of

ragraph (c) ot Sactian 7 of this ordinance. - -
Secan @, RIGHTS RESERVED TG Gty - .~ = .0
. .. (8) City proyidas-and raserves to.itself avery ; d.pow
which in fdquired.to.be reserved or provided.in }’hrlismo‘:'dalggmg;
any provision ot the.ChaHaer-of City or of any ordjnance of City,
and Grantes by Its acceptante of this Franchise agrees 1o be
bound thereby and to comply with any action or requirement of
City in ita reasonable exercise of any such right or power

(b) Neither the granting of this Franchlse nor any proillslon of
this ordinance shall constitute a waiver or bar to the reasonabie
exercise of any governmental right or power of City.

{c) Tha Franchise granted by this ordinance shall be nonex-
clusive and neither the granting of this Franchise nor any of the
provisions contained in this ordinance shalf prevent City from

. gzﬁmng alr;]y |dt$\n"ct?\| ocr;rs;lmllar franchise to any person or cor-
. on other than the ntee, sithar
B ety r Ahan the within or without the area
Sect( o)n G10: SERVl’::!aS TOCITY
..o (@) Grantee ahall at its own expense and with
:.E‘l;y_'vovl?oatalog\;er,lm{ne?aa good llalth effartto prnvlc.!.:)eu;nnt‘i.l fn‘;?.?i'.:ﬁ
. wing fac nd services to City an
harelnaftar provided: Y &nd Public Schools as

' ghatl save and hold harmiess Grantee from any uses made

(1) One cable television connaction to each City wunit
dasignated by the City Manager such as police stations, fire
statians, public libraries and other City facllities within
Grantee’s authorized sarvice area that require an aerial drop
of 150 feet or less from the oxisting cable television distribu-
tion aystem; provided that City shatl have obtalned or wiil fur-
nish to Grantee all necesasary easements and righta
necessary to provide such service. Furthermore, uniess:
mutuaily agreed to by City and Grantee, Grantee shall not be
raquired to construct any underground facllities or any new
supportl poles for making such seorvice available. Grantee
shall not be required to provide or mainjain the ,cgple talevi-

ston distribution systenmwithin said Yachines;and -*, .,
' {2). One cible, talavision’ condpction o each - publis’

v"-elei-nenmw schop! site, 'secondary. sthool. site, .collage or ~
-+ university ‘school site’. and edqt;gi.lqnqi administralive -sity’

within Grantee's authorized ‘service area that fequirea an
aerial dror of 150 fest or less from the existing cabia televi-
slon distribution system; provided that the entity shall have
obtained or will furniah to Grantee all necessary sasements
and rlghts necessary to provide such service. Furthermore,
. uniess mutually agread to by City and Grantee, Grantae shal}
not be required to construct any underground facilities or
any new supI:)ort poles tor making such service available.
. Grantee shall not be required to provide or maintain the
cable distribution system within sald facilites., .«
-+ (byIn the event that City or any Public School desires ta have
additional connections of the cable television system or the
cable tetevision distribution system within such bulldings tnstali-.
ed by Granteo, Grantee shall make such connections or installa-’
tions charging to the City or Public School the actual variable

‘cost to Grantee of such connactions or installations. Gramaee

shall reserve the right to subcontract such installations. or con-
nactions when deemed nocessary. Instatlation of all additional
conriactions to public bulldinga shall be.completed within sixty
(60) days of receipt of request far such connections. « N
.. 6c) Grantee shall not charge Clty or ‘any Public School for
dellyering any regularly carried ‘basic service signais to any of.
. .(d} Grantee shal) provide without cost onechannet for'use by

1 Governments ﬁ)r the distribution- of programming.ih the.

" the buildings describad In subsactions (a) or (b) or this sectian, *-

Loc
: ‘bmo Intorest. Grantee shall provide interconnection of.such

£hannel with all other Cable Television Systems ‘operating pur-
suant to a-franchise grantéd by the City; provided, however, that:
the receiving Cable Television System shall bear not more than
the actuat direct cost of receiving Grantea's transmission of such
channel. Such raceéiving costs shall be subject to review and ap-
proval by the City. If Grantee operates a remote or permanent
vahicle and equipment for ta!ecaatlng and video taping, Grantee
shall provide origination service to the City at such reasonable
times and costs as are mutually agreed upon. . o
~- (@) Grantee shall provide without costs, one channe! for use
by Public Schools. As required by Grantae, the Public Schoals
by the
Publig Schools in the distribution of programming. LY
.. {1} City shall save and hold harmiess Grantee from any usas
mada by the City in the distribution of programming in the public
intereat as provided for In Subsection (d) of this section, -

(g) Grantee shall provide without cost, ona channe! for public
or community access In accordance with. reasonabla’ rutas,
regulations and conditions mutually established by Grantor and
Grantee after appropriate public hearing, provided, however, that
to the extent that the Federal Communications Commiasion
({FCC) exeorcises Jurisdiction as determined by Federal statule or
declislonal law ta be valid and appropriate, sald access rulas shal}

ovarn.
ection 11. ESTABLISHMENT AND EXTENSION OF SERVICE

(a) Grantee shall extend and offer service to one hundred
percent (100%) of the Dwelling Units existing within the franchise
area on the effective date of the ordinance by the end of the se-
cond (2nd) year altor the etfective date of this ordinance with the
oxception of those Dwelling Units falling under the exclusions
aet forth In Section 12, (b) To Insure conformance with the ?rovl-
slons of this section, Grantee shall within the period spectiled in

aragraph (a) ol Section 7 file with the City Clerk and the City
anager: o

g (1) A construction plan showing the schedule of exten-

slon of service conforming to the requirements of paragraph

a). Salid plan shall be in a format prescribad by the City

anager and shall at a minimum include cable installation
plans and maps presenting the tolal amount of cable to be in-
stalled during the two-year period provided for in paragraph

(a) of this aection, the amounts of cable to be instalied during

each year, and any areas to be excluded from the plan as

. providad in Section 12. Grantee's performance obligation
under such construction plan shall. be subject to delays
.caused by acts of God, natural disasters and calamities or
other.cause, without fault and beyond the reasaonable control
of Grantee (financial inabllity excepted): and Grantee shall
furnish to City specific detalls of the event or events which
cause the delay and the efforts undertaken by Grantes to

mintmize the delays caused by such avant ar events, .

{2) An acceptable corﬁorale performance bond in the
amount of $50,000 which shall guarantee conformance with
the constructlon plan filed in accordance with paragraph
(b){1) of this saction. In lleu of said bond Grantee may
daposit cash with The City of San Diego or In a Federal or
State of California bank or savings and toan association in
the name of The City of San Diego, but with Interest resarved
to the Grantee, on terms and conditions approved by tha City
Attorney.

(¢) In areas where Grantee must Install Its system
underground, Grantea may charge an Installation charge up to
the actual cost of connacting to the distribution system.

{d) Extenslons ot service to Dwelllng Units developead afler

the ettactiva dale of this ordinance shall be made prior to the ac-
ceptancea of the subdivision by the City unless such locations are
excepted under the provisions of Saction 12,
- . (8) Subsequently devalopaed locations which are exempted
from the mandatory extension regquirements of ﬁaragraph {d) of
thig section under the provisions ot Sectlon 12 shall be provided
uarvice upon request under the arovisfans ot Section13. - * .-



ST (tyAndudlly, durlng Jahuary of each year, tollowing the adop- .

¢ tioh of this.Franchisa,; as cable extgnsloh and service required In
ragraph (a) of this section i8 actually accomplished, the City
anager, at the requeast of the Grantee, may authorize a reduc-
tion In the amount of the corporate performance bond or daposit
- specilied In paragraph (b)(2) of this section in proportion to the
amount df the plan actuatly accamplished to that date. Upon
completion of all cable extension wark required by Sectlon 11(a),
the City Manager shall authorize release of the remaining bong
of deposit to Grantee. v
Section 12. EXCEPTIONS TO EXTENSION OF SERVIGE RE-

QUIREMENTS .

Grantee shall not be required ta extend or offer service:

(a) In any area where the investment required per prospec-
tive subscribar is greater than the maximum capital invastmont
per subscriber as established by application of the tollowing con-
atru'clto : gormu!a'

e maximum capiial investment equals R-E
.+ * persubscriber) . - 7 N K
.- 'wheretedqualge .- .. ' - - (8-bc) . - .. fpteat

. . The variables in these formulas are defined as follows: S
© . -‘lequals The maximum capltal inyestment per subscriber. -
.R-equals Annual incramental revénue from one addlitional
. subsgcriber. -~ ) . .
" & equals Incremental annuail maintenance and operating
cost of maintaining one additional subscriber. :
These shall only inciude actual cash costs and shall axclude
’ such non-cash expenses as depraclation and amortiza-
tion costs, -
t equals Annual income laxes as a proportion of initial invest-

o ment. .

. Crt equals Capital recovery factor assuming a fifteen: (15)
year life and an interest rate equal to Grantee's last
authorized rate of return, | . -

e equals Combined federal and state tax rate.

" aequals Grantee's last authorized rate of return.

- b equals (nterest rate pald on orrowed funds,

" e equals Fraction of net plant financed by borrowing.

Gt equals Uniform gradient factor to convert a gradient

. series to an equivalent annual serles assuming a fifteen

Lo (15) year life and an interest rate of return,

Provided, however, that the assumption of a lifteen (15) year

" caplital racovery factor and uniform gradient factor (as defined

herein) for the purpose of determining the construction formula
set forth above shall not be construed as @stablishing any prece-
dent for any other purpose, including but not fimitad to ratamak-
ing. - ’ .

o The number of prospective subscribers shall be agual to 50%
of the single family homes plus 30% of the multi-family Dwelling
Units to be passed. . L

} An annual review of the construction formula shaii be
held In March of each year. Grantee shall submit updated com-
utations for the maximum capital investment per subscriber us-

-{ng the construction formula set forth in paragraph (a). Thase
caomputations shall be reyiewed by the City Manager, and when:
approved, the maximum captial iInvesiment so computed shall be
used by Grantee in determining sarvice extension requirements
until the completion of the next annual review.,

. (e) All,exceptions claimed by Grantee under provisions of

&n‘ragraph (a) shall be subject to review and approval by the City

‘Manage .

ger.
Seaction 13. SYSTEM EXTENSIONS TO EXCEPTED AREAS
. (a) Grantea shall oxtend service to areas excluded from man-
datory extens|on by the provisions of paragraph (a), Section 12, if

. at.least thirty (30) percant of the family Dweliing Units to be paas-
ed by the extension agrae In writing 1o pay for the instaliation of
cable telavision service facilities on their property. Grantee shalf

. ‘begin construction of the cable service extension within one year
of receiving these written agreements.

(b) in areas where Grantee extends service under the provi-
slons of (a), Grantea shall be authorized to collect a sarvice ex-
tenslon surcharge in addition to any other normal monthly ser-
vice charges. The purpose of the surcharge is to allow Grantee to
fuily recover its excass investment in the extension project. The
surcharge shall be computed as follows: :

L (g) Divide the total cost of making the extension by the
number of prospective subscribers as determined in ac-
cordance with the provisions of paragraph (ab Section 12

S . (2) From the figure ohtained In (b)(1) subtract Grantee’s’
.- maximum capifal investment per subscriber computed in

- paragraph {a), Section 12, to get'the amount of Grantee's ex-

' wess per, subscriber investment, o Lo

« .+ (3) Multiply Grantee's excass per subscriber investiment

*.as-computed in (b)(2) By the capital récovery, factor obtained:

< 7o by assuming atwenty year pgriod and an interest rate equal
-, . ria Grahtee's’fast.authorized rate of return 1o get the annual’

pear subscriber surcharge. Divide this figure by twelve (12) to
pet the monthly service extension surcharge which may be
coliected from subscribars in the extension area, :

{c) The surcharge authorized and computed in (b} may be
collected by Grantee for a period of twenty years subsequent to
the activation of the extension or unlil Grantec’'s excess Invest-
maent ia fully amortized, whichever occurs firat.

(d) With approval ol the Cily Manager, varlations in the extan-
sion provisions set forth in (a) and (b) abave may be allowed if the
application of these provisions would resuit in an undue burden
bea ng placed on Granteea ar main body of system subscribers,

ection 14, ABANDONMENT OF SERVICE

(a) Aftar Grantee has estatlished service pursuant to this or-
dinance In the Franchise area, such service shall not be
suspended or abandoned in the whole of or any part of the Fran-
chise area unless the suspension or abandonment is authorizad
by the City Council.

' {b) Whenever Grantee shall fite with the City Council a writ-
ten application allaging that the public interest, convenience and
necessity no longer require that Grantee furnish service pur-

. suant to thia ordinance in the whole of ar in any part of tha Fran-
chise area, the City Council, at a public hearing, shall lake
evidence upon that question and shall make a finding with
raspect to it. Notice of the hearing shall be givan by Grantee in

wrlting to each Subscriber in the part of the Franchise area
quoat?on at least fifteen (15) days prior to tha date achedula% !g:
the hearing. if the City Councit shall find that the public inferast,
convenience and necessity no longer require that Grantee fur-
B nlgh ganvice, tha.cuy.(:ouncllugherruaar_lngns provided herein,-
stiall authorize suspension ar atiandonshent ot sanilcs upon.aae
resgonable tarms and conditions as may be prastribed by the Gi-
ty Counell; =) .. - .. e T T e e T
+ -, Becllon 16. REGULATION OF RATES AND SERVICE

(&) Thé City Council shali have the power and right at ail timea for
tha duration of the Franchise granted by this ordinance té require
Grantes to conform to reasonable rules and regulations now.
hereafter adoptad by the City Councll, including the power g
reguiate and eatablish reasonable rates and charges by Grantae
tor sarvices rendered under this ordinance. . o

.The establishment of such rules and regulations shalf 'be
discretionary with tha City Councll. With the exception of rate in-

. creasas provided for in subsection 15(b) below, the eatablish-
ment of rates and charges shall only be made subsaquent 10 ap-
propriate public proceedings affording due process, which pro--
ceedinga shall be held upon request therefor by Grantea or-at
‘the initlation. of the City, all in accordance wijth the. City's.
astablished rules and regulations for-rate setting proceedings.
Howevar, Grantee may estabilsh lts own rates and charges 9or
services for - which the City. Counclt has nat affirmatively’

.. gstabilshed rates and charges. : : [EERPE R

. . .-(b) Grantes may, upon tlling a notice of intention thirty (30)

~ dayas in advance with the City Manager, recaive an lncreaaely the
amount of its. maximum allowable cable service rates subject to.

N lhe!ol!owln_Fcondltlonsand Wimitations; . .. Lo
..+ . {1) The amount of the Increase in'percent shall be limited
-, . todix-tanths (6/10ths) muyltiplied by the percentage incréase,’
-+ since Grantee's last. rate increage, in the, San,Diego. Area
. = . Gonsumer Price Index torall Urban Consumers, ag compiled-
+ - by'the .Unlted States.Department of Labor, Bureau of Labor.
. Statistics. In no event ‘shall the amount of the incredse .¢x-
- - ¢89dten (10) percentof the servicerates,” ~ .. - - .
. (2} In the avant that the consumer price index refered (o .

in paragraph (b)}(1) shall no longer be published, then

another  aimllar, generally recognized Iindex may ' be

' substituted upon approval of the City. o

. (3) Grantoe shall provide to the City Manager, along with

+ the notice of intention, such informatiorras may be required
.-.to document the basis of the request. - ' s
- {4) Increases shall be subject to the review and approval

* ‘of the Clly Manager. The City Manager shall notify.Grantes in_

- writing ot approval ot the increase within ten (10) calendar
- days of receipt of accurate and. complete information,

aatisfactorily supporting an}l ‘Increase requested in_ac-
cordance with (b){1) above. In the absence of any written

communication from the City Manager within sald ten (10)

daya to the cantrary, the increase is deemed approved, |

. :(5) Grantes shall give notice to subscribara at (sast fif-
tean (15).days in advance of the implementation of such an

increase, and no part of the Increase shall be applicable 1o

any bills for service which have already been sent to

aubscribers. :
' (8) No more than one such increase may be im-

Rlememed in any one calendar year although Grantee shall

ave at any time the right to aubmit a request to tha Clty

Councitl for any additional rate relief as provided In the rules

and regulations pstablished by Council, as provided for in

Section 15(a) above. .

. {c)Grantee shall: .

(1) Operate the Cable Televislon System authorized by
this Franchise In accordance with the minimum technical
standards set forth in Chapter VIl, Article 3, Division 1 of the
San Diego.Municipal Code (Sectlon 73.0101 et seq.), and any
subsequent amendments thereto, to the efigct that the
Subscriber shall recelve the best poasibla signal to his
televisian set consistent with the state of the art at rates
reasonable to Grantes and Subscriber. .

(2) Limit fallure to a minimum by locating and correcting
malfunctions promptly, but in no event longer than twenty-
four (24) hours after notice, excopt for unavoldable delays,
without fault and beyond the reasonable control of Grantee
(financial inabllity excepted). ' Lo

Upon complaint by -a Subscriber to make a
demonstration satisfactory to the City Manager or  hia
designated representative that a signal is being delivered
which 1s of aufficient strength and quality to meet the said
technical standards referencedtoin(above. =~ -

-(4) Render efficient service, making repairs prompily angd

- Interrupting ssrvica only for good cause and for the shortast
time possible; such interruptions Insofar as possible shali be

greceded by notice given to Subscribers twenty-four {24)

ours in sdvance and shall occur during periods of minimum

use of systam, ' .

(5) Maintain an office within the City of San Diago, which
office ahall be open during reasonable business hours, have

. 4 local telephone number listed in the directory of The

Pacific Telephone and Telegraph Company, and be 80

opearated that complaints and requests for repair or. ad-

justments may be recieved at any time.

(d) Grantee shall operate thae Cable Television System
authorized by this ordinance twenty-four (24) hours per day,
gaven (7) days per week. :

(@) Grantee's parformance obligation under this ordinance
shall ba subject to delays caused by acts of God, labor strikas,
natural disastars and calamities of other cause, without fault and
beyoen(;!) the reasonable control of Grantee (financial inability ex-
cepted). e o
. - Section 16. UNDERGROUND SYSTEM " .0 " -7 " .. - e
. " {a)-The Cable .Telgvision’ Systeni’ to' bé |nslall,ed; undar.

authority of this ordinance 'shall be-placed underground in ali
. subdivisions whigh arg stbjectio.the.pravisjons-of pardgrapH 2,
‘Seciibn 102.0404 of the 'San Diego Municipal Code, except as
otharwise provided in this Franchise,

(b) Where facllities are requried to be installed underground,
QGrantee may place above ground the Head End Facilitles and
padastals necessary to operate the system; provided, however,
that irrespective ol whether the systom is aboveground or
underground, no Head End Faclilties shall be placed in any
straet. : :




(0) With approval of the Cit M y y
Grangaaitn « gfo anager, expressed In writing

re?Ionu of the service area. The
80

proval for aboveground I8 withdrawn, conversion to underground

sarvice shall be accomplished with minimat intarruplion of ser-

vice to Subscribers. .

. {d) Under no clrcumstances may the City Manager grant per-
.misslon to place aboveground in any straet any portion of the
Gable Televislon System authorized by this Franchise and re-

-7 «quirbd by Section,102.0404 of the San Diego Municipat Code to be
+ .|.~.?°ns‘rpptmuuqa'rgr9und‘ L ’,.- L ._::. . . . -,,-“ Kl " . "
D2 Bection 17, LOGATION QF FRANCHISE PRDPERTY . |

- Franchise Property shal) be constiucted or Installed only at P

‘Manager, acting in the exercise.of reaasonable disctation. .

Section 18, REMOVAL OR ABANDONMENT OF ‘FRANGHISE,

"PROPERTY

- (@) In the avent that any Franchise Proparty has been inistail-
ed without complying with the requiremants of this ordinance,
Grantee shall, at the request of the City Managar and at its sole"
cost and expense, either install the Franchise Property In com-
lance with this ordinance or remove promptly from the street all
ranchise Property other than any which the City Manager may

permit to be abandoned In place. In the evant of any such

removal,; Grantee shall promptly restore to a condition satisfac-

tory to the City Manager the public street or other dedicated
ubllc right of way or other public places in the City from which

e Franchise Property has been removed. .
(b) Franchise Property to £a abandoned in place shall be
abandaned in the manner prescribed by the City Managar. Upon
.permanent abandonment of any Franchise Property in place,
Granteo shail submit to the City Manager an instrument satiafac-
- tory in form to the City Attorney, transferring to City the owner-

.ship of the Franchise Property abandoned,

Seclion _18. CHANGES REQUIRED BY PUBLIC IM-

PROVEMENTS .

. -@rantee shall, at ils sole expense, protect, support, tem rarily
disconnect, relocate in the same sireet, allay, or public place, or
remove from any street, alley or public place, any Franchise Property
when required by the City Manager by reason of traffic conditions;
public ‘safety; strest vacation; freeway and .street construction;
change or establishment of street grade; Installation of sewers,
drains, water plpes, power tinesa, slqnal lines, and tracks or any other
type of structures or Improvements
ing such structures and improvements underground, by governmen-
tal agencies when acting in a governmental or proprietary capacity;
p ded,- however, that Grantoe shall In all such cases have the
privilege and be subject to the 'obllFauon to abandon Franchise Pro-
perty in place as provided In Section 18; and provided further that
QGrantee shall have the benefit of any local, state or tedera) law or
ragulation providing for reimbursement of or contribution toward
Granteo’s expense necessitated by such improvements, It is further
provided, howevaer, that where such improvaments, requiring actions

to protect, support, disconnect, relocate or remove- any Franchiaa’

Property by Grantee, are not for a municipal or governmental pur-
pose Grantae may be required to engage in the above action anly
upon condition that the Grantee i3 reimbursaed for any and all costs of
suth actions incurred by Grantee and occasioned by such im-
‘provemants, X . ’ . - -
-+ Section 20. FAILURE TO PERFORM STREET WORK | .
Upon faliure of Grantesa (o commence, pursue or complete any
work required by law or by the pravisions of this ordinance to bs done
in any street, within the time prescribed and to the satisfaction of the
City Manager, the City Manager may, at his o?tlon. cause such work
to be done and the Grantee shall pay to the City the cost thereof and
the itemized amounts reported by the City Manager lo Grantea,
within thirty (30) days aftar recelpt of such itemized report. - K
Sectlon 21. ANNUAL PAYMENTS TOTHECITY - )
i (a) By its acceptance of this Franchise, Grantes agreea 1
- pay to Clty annually in lawful money of the United States thrae
" percent (3%) af the Total Gross Recelpts collected or received,
* of in any mannsr gained or derived by Grantee in each calendar
C e {par. or portion thereof, during the term ot thig Franchise, from
he properties, operations and business referred to In Section's

. ot this Franchise.- ’ .

. _:. on March 31, June 30;. Seﬁlemher‘ 30.and December 31 .in each

" . yebr during the 'term of this Friunchjse and forty-five (45).days
' aftér the gxplration of thetarin of t1.!s Franchibe, Grantde shail:

: " {1) File a statement in duplicuté, verifed by Grantee or by

- a general officer or other duly authorized representative of

* Grantee, showing in such form and detail as the City

Manager may require from time to time the facts materiat to a

deter:mlnatlon of the amount due for the previous calendar

quarter.
(2) Pay to the City Treansurer tha money required to be
paid by Grantee to City upon the basis of the data set forth in

the quarterly statement required in paragraph (b}(1).

(c) Paymants made to CIIY by Grantee pursuant to this sec-
tion for any calendar year shall be as a rental for use of the public
right of way in lieu of any fee or tax prescribed by City lor the
same period, but only to the extent of such.payment.

" {d) In the event Grantee fails to make the payments for thia
Franchigse on or before the dates due as harelnabove pravided,
Grantee shall pay as additional consideration a sum of money
aqual to ona parcant (1%) of the amount due for each month or
fraction thereof durln? which the payment is due and unpaid, as
{nterest and for loss of use of the monay due.

(e) The sanctions of paragraph (d) of this saction are not ex-
cluslve, and do not preciude action by Councll under the terms of
subparagraph (1) of paragraph (c) of Section 7 of this ordinance in
the event that payments become overdue by more than sixty (60)

days.
Y Saction 22, INDEMNIFICATION TO CITY

Grantes shall indemnity City, its olficers and its employoes.
aq:lnat all ctaims, demands, actlons, suits and proceedings by
others and against all Hability to, others, and against any loss, cost
and. 8xpenae rgsulling ‘therefrom, "Includirig ‘reasonhble’ attornbys’
faes, arising out ofthe exercise’or enjoyment by Grantee of {he Fran.,
chise granted. by this ordinancd, except-as may arise from ‘ths
gavernmental, schoo! or f:ubllc.accbss,channels doscribed in'Sec-
tion 10(d}, - (&) and {(Q). -Irréspective of tho amount-of the bond'

ace coaxial cablea aboveground in undeveloped
City Manager, in writing, at his
o discretion, may withdraw auch psrmiasion at any time, after
@iving Grantes 30 days’ notice of his intention to do 80, When ap-

dgaignated In Section 1. -

. : ch-
locations’ and ‘In" such' manner.'as ‘shali-be approved' by. the: ‘nfyl-

ncluding, but not limlted to, piac-

. (b) Within sixty (80) daye after 1he calendar quarters ending.

action 23. INSPECTION OF PROPERTY AND RECORDS

.{(a) At all roasonable times Granlee shall permit examination
by any duly authorized representative of the City Manager, City

- Englneer or the Gltz Auditor all Franchise Property located within
the City. Grantee shall also permit any duly authorized rapresen-
tative of the City Manager, City Engineer or the City Auditor tc ex- .
amine and transcribe any and all maps and other records kept or
maintained by Grantee or under its control concerning the cpera-

.7 tions, alfalre, transactions or proparty,of Grantee. If. any of such.
. maps or records ar8 not kept in the City or upon reasonabla re-
. quest made available:in the City,' and it the City Manager, City
. ' Engineer or the City Auditor shall determiné that an examination
- of auch maps ‘or records is necessary or appropriate to the per-
- - Jormance of any of their duties, then- ali reasonable travel' and
. .malntenance axpense necessarily incurred in making such @x-
-, amination shall be paid by Grantee.. . . f S
.. --_(b)Grantee shall prepare and furnish to the City Manager, Ci<
) ,'gl Engineser or the City Auditor, and in the torm prescribed by the’
.. "City Manger, City Enginner or'the City Auditor, sugh reparts with
- ‘respact to ity operations, affairs, transactions or proparty-as may -
“" i be reasqghably nec?asaré o1 _appropriate to.fhe pérformance of
any of the‘duties of the City Manager.. City Englneer or the City
Y Audl\or'.lngconnqcﬂon‘ with- this 'Franchise. Such reports may in-.
. tjude, but are not'limited %O‘. #corhpléte set.of récords and plans
- :f all~fdcilities as finally jnstalled within the Franchise service
CIRE@A, -, e e T L o e
. “Section.24. DISPOSITION OF FRANCHISE PROPERTY OR CABLE
: DISTRIBUTION SYSTEM UPON EXPIRATION OR TER:
MINATION OF FRANCHISE .o

(a) Upon the explration of this Franchise, or upon the ter-
mination of this Franchise under Section 7(c)(1) hereot, tha City
.shall have the option to purchase the system in accordance with
subsaection (c) of this saction, If the City elects to purchase the

. “eystem, the Grantee shall'promptly exeacute, upon receipt of the
. purchase price, all appropriate documents to transfer title to the
: ty, and shall assign all'other'contracts, ieases, Hcanses, par-
" . mits’and other rights necessary to maintain continuity of service
" to the public. Upon acquisition of and payment for the system,
.the Grantee shali cooperate with the City, or with any ather per-

; son authorized or directed by the Gity to operate the system. in
'malntaining continuity of service. Grantee shall receive fair and
‘reasonable compensation for maintaining continuity of service.

' Noth’l‘nu herein is intended as a waiver of any other rights the City

may have. i . -

... (b) If the City, pursuant to Section 7(cH?2) heraof, exarcises
ita right of eminent domain contalned in Section 104 of tha City
Charter, City shall purchase the system for a price to be deter-
minad bY the law atfecting the purchase of public utility popear-
ties applicable on the effective date of this Franchise. .

~ {c) If this Franchise ends (1) by termination as a result of tho
exercise by City of any right under Section 7(¢c){1) hereof; or{2) by
expiration of the tarm of this Franchise, the purchase price (o the
Clty for the Grantee's property shall be determined by agree-
ment or by arblitration held pursuant to Secilon 25 of this Fran-,
chise. The standard for determining the price 1o be pald for the
property so acquired shali be that provided by law attecting the
purchase of public utility properties applicable on the effective
date of this Franchise. Ba%Innlng with two years prior to expira-
tion, and whether or not the City has then elected to purchase
the system, either the City or the Grantee may demand an ar-
bitratlon purauant to Section 25 of this Franchlise, for the purpose
of determining the price an date of explration, to be paid by the
City if it elects to purchase the system. If the City dogs not pur-
chaso the system, the Grantee shall deal with the part of the
ayatam located in the streets In accordance with the provisions
o¥oubsect|0na (d) and (e) of this section. . .

.- (d) In the event that (1) the use of any Franchise Property is

. discontinued for any reason for a continuous period of twalve (12)
.months; or (2) the Franchise has been terminated or has expired,

. ', and City has not exercigsed its rights pursuant to subsection (a) of
. thia section, Grantee, at the discretion ot tha City Manager, shail

. rermnove promptly {rom the street, al its expense, all or such por-

- tion"of the Franchise Properly which the City -Manager may

. reasonably require. Allernatively, Grantee has the option of
removing all or any portion ol the Franchise Property from the
street or othar public places and rights of way at its expense. In
t{he event of any such removalsg, Grantae shall promptly retore to
a condition satistactory to the Clty Manager the street or other
dedicated public rights of way of other public places in City from
which the Franchise Property has been removed.

{e) Franchise Property not removed may be abandoned in
place and, if abandoned, shall be abandoned In the manner
prescribed by the City Manager. Alternatively, Franchise Proper-
ty not so removed may be sold or leased to third parties possess-
ing the logal right to use the street or other dedicated public
rights of way or other public pfaces in City. Upon permanent.

. abandonment of any Franchise Property in place, Grantes shall

submit to the City Manager an instrument, satisfactory in form to
the City Attorney, transterring to the City the ownership of the
‘Franchise Property abandoned. S - o

... Section 2. ARBITRATION - -, .

- . Mattera which ate expressly made subject to'a cali for érbiira.t'ibn
' hy gither party upder the provisions of this Franchise shall be déter-
‘mined by d pane! of three arbitrators. Arbitration shall be mandatory

as'to both parties’ Eath of the parfias, City and Grantee, shall Agpoim
and arbitratdr agiece. The third arbitrator shall be appointed by the
Preslding Judge of the Superior Court of tha County wherein such ar-
bitration proceedings are to be conducted, San Diego County.
California, except if the Presiding Judge declines to appoinl, or the
parties agree, the two arbitrators appointed by the parties shall ap-
int a third arbitrator. Arbitratlons hereunder shall be governed by
he provisions of the California Arbitration Act, Sactions 1280 through
1204.2 of the Code of Clvil Procedure. The expenses of the arbitra-
tion, including the tees of the arbitrators shall be borne by the parties
in such ' manner as the arbitrators provide in thelr award. The deter-
mination of a majority of the arbitrators shall be binding on the par-
ties., ;
Saction 26. FILINGS AND COMMUNICATION WITH
REGULATORY AGENCIES
A dascriptive listing of all petitions, applications and communica-
tiona of ailt types aubmitted by Grantee or Cily to the Federal Com-
munications Commission, Securities and Exchange Commission,
California Public Utilities Commission, or any other Federal or State
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