
REQUEST FOR COUNCIL ACTION
CITY OF SAN DIEGO

CERTIFICATE NUMBER

(FOR COMPTROLLER’S  USE  ONLY)

3000010144

TO: 
CITY COUNCIL 

FROM (ORIGINATING DEPARTMENT): 
Economic Development 

DATE:
6/22/2017

SUBJECT: Acquisition of Real Property Located at 1788 Palm Avenue (Super 8 hotel) for the San Diego

Misdemeanants At-Risk Track (SMART) Program. 

PRIMARY CONTACT (NAME, PHONE): 
 Stephen Maduli-Williams,619-533-6510 / MS 56D 

SECONDARY CONTACT (NAME, PHONE):
Krissy Maier, 619-236-6312 / MS 56D

COMPLETE FOR ACCOUNTING PURPOSES
FUND 200429 600000 600000            

FUNCTIONAL AREA OTHR-00000000- 

CL 

OTHR-00000000- 

NS

OTHR-00000000-NS            

COST CENTER 9913000011 2113110012 1316130001            

GENERAL LEDGER 
ACCT

512117 512117 512117            

WBS OR INTERNAL 

ORDER

      BF100000-17 DF100000-17            

CAPITAL PROJECT No.                              

AMOUNT $1,987,177.57 $150,000.00 $214,495.73 0.00 0.00

     
FUND                              

FUNCTIONAL AREA                              

COST CENTER                              

GENERAL LEDGER

ACCT

                              

WBS OR INTERNAL

ORDER

                              

CAPITAL PROJECT No.                               

AMOUNT 0.00 0.00 0.00 0.00 0.00

COST SUMMARY (IF APPLICABLE):      

ROUTING AND APPROVALS

CONTRIBUTORS/REVIEWERS:  
APPROVING 
AUTHORITY 

APPROVAL 
SIGNATURE 

DATE
SIGNED

Comptroller       ORIG DEPT. Caldwell, Erik 06/22/2017

Liaison Office       CFO            

            DEPUTY CHIEF Graham, David 06/23/2017

            COO            

            CITY ATTORNEY            

 COUNCIL
PRESIDENTS OFFICE

            

PREPARATION OF:  RESOLUTIONS  ORDINANCE(S)  AGREEMENT(S)  DEED(S)

1. Authorize the Mayor, or designee, to enter into a purchase and sale agreement for the acquisition of the
real property located at 1788 Palm Avenue, San Diego, CA 92154 (Property).
 
2. Approve the allocation of $6,650,000 in federal Community Development Block Grant (CDBG) funds to

purchase the Property for the purpose of creating up to 70 beds of transitional housing for the SMART program,
contingent upon the Chief Financial Officer certifying that funds are available.



3. Authorize the Chief Financial Officer to transfer appropriations in an amount not to exceed $6,650,000 for

reprogramming of CDBG project balances from the following funds to fund the FY 2018 1788 Palm Avenue

Acquisition Fund in Fund 600000, Grant 1000003-2018 contingent upon the Chief Financial Officer certifying

that funds are available.
 
a. $150,000 from CITYSD-NEIL GOOD DAY (BF1000003-17)
b. $214,495.73 from SPRGBD-HOMEOWN (DF1000003-17)
c. $2,800,000 from CITY-ED-HMLSS FAC ACQ (EA1000003-18)
d. $1,498,326.70 from FY 2018 Unobligated CDBG (UC1000003-18)
e. $1,987,177.57 from Section 108 NTC Public Arts Center Fund (200429)
 
4. Declaring that the activity to negotiate and execute the Purchase & Sale Agreement for acquisition of

property at 1788 Palm Avenue, allocate and transfer associated funding, and approval of property improvements is

exempt from the California Environmental Quality Act (CEQA) under the General Rule set forth in Title 14

California Code of Regulations Section 15061(b)(3) that CEQA applies only to projects which have the potential

for causing a significant effect on the environment, and the project is categorically exempt from CEQA, pursuant
to Title 14 California Code of Regulations  Section 15301 (Existing Facilities), which allows for the operation,

repair, maintenance, permitting, leasing, licensing or minor alterations of existing public or private structures or

facilities involving negligible or no expansion of use; and Title 14 California Code of Regulations Section 15304

(Minor Alterations to Land) which allows minor public or private alterations in the condition of land, water and/or

vegetation which do not involve the removal of healthy, mature, scenic trees  except for forestry or agricultural
purposes.
 
5. Declaring that the Council of the City of San Diego has determined that no exception to the exemptions

from CEQA applicable to the project exist, as set forth in Title 14 California Code of Regulations Section

15300.2.
 

STAFF RECOMMENDATIONS:
Approve Requested Actions

SPECIAL CONDITIONS (REFER TO A.R. 3.20 FOR INFORMATION ON COMPLETING THIS SECTION)

COUNCIL DISTRICT(S): Council District 8

COMMUNITY AREA(S):  Otay Mesa Nestor

ENVIRONMENTAL IMPACT:  The activity to negotiate and execute the purchase and sale agreement for the

acquisition of property at 1788 Palm Avenue (Purchase & Sale Agreement),

allocate and transfer associated funding, and approval of property

improvements is covered by the General Rule, CEQA Section 15061(b)(3),

and is categorically exempt from CEQA pursuant to State CEQA Guidelines

Sections 15301 and 15304.

CITY CLERK
INSTRUCTIONS:

      



COUNCIL ACTION

EXECUTIVE SUMMARY SHEET


CITY OF SAN DIEGO

DATE: 6/22/2017
ORIGINATING DEPARTMENT: Economic Development

SUBJECT: Acquisition of Real Property Located at 1788 Palm Avenue (Super 8 hotel) for the

San Diego Misdemeanants At-Risk Track (SMART) Program. 
COUNCIL DISTRICT(S): Council District 8

CONTACT/PHONE NUMBER: Stephen Maduli-Williams/619-533-6510 / MS 56D

 
DESCRIPTIVE SUMMARY OF ITEM:

The City of San Diego (City) intends to purchase the Property to renovate the existing hotel

building on the Property into a transitional housing community for the SMART program.

SMART is an innovative program that provides homeless low-level misdemeanor offenders with

housing, case management, job training and other supportive services required to end the cycle

of homelessness. In addition, the SMART program is consistent with the Regional Task Force of

the Homeless Community Standards model for Bridge Housing. 

STAFF RECOMMENDATION:
Approve Requested Actions
EXECUTIVE SUMMARY OF ITEM BACKGROUND:

The City of San Diego (City) intends to purchase the Property to renovate the existing hotel

building on the Property into a transitional housing community for the SMART program.

SMART is an innovative program that provides homeless low-level misdemeanor offenders with

housing, case management, job training and other supportive services required to end the cycle

of homelessness. In addition, the SMART program is consistent with the Regional Task Force of

the Homeless Community Standards model for Bridge Housing. 
 
CITY STRATEGIC PLAN GOAL(S)/OBJECTIVE(S):

Goal #2:  Work in partnership with all of our communities to achieve safe and livable

neighborhoods.
Objective #3: Invest in infrastructure.
Objective #4: Foster services that improve quality of life.

 
Goal #3:  Create and sustain a resilient and economically prosperous City.

Objective #1:   Create dynamic neighborhoods that incorporate mobility, connectivity and

sustainability.
 
FISCAL CONSIDERATIONS:
These  actions  result  in  no  fiscal  impact  to  the  City’s  General  Fund.  All  funding  referenced in the
requested actions is CDBG money received by the City from the U.S. Department of Housing

and  Urban  Development  (HUD)  or  program  income  from  the  City’s  CDBG  program.

 
EQUAL OPPORTUNITY CONTRACTING INFORMATION (if applicable):




All contracts and  agreements  associated  with  the  proposed  actions  are  subject  to  the  City’s  Equal

Opportunity Contracting (San Diego Ordinance No. 18173, Section 22.2701 through 22.2708)

and Non-Discrimination in Contracting Ordinance (San Diego Municipal Code Sections 22.3501

through  22.3517)  and  will  be  reviewed  by  the  City’s  EOC  Contract  Compliance  Office  for

conformance with all applicable requirements prior to their execution.

 
PREVIOUS COUNCIL and/or COMMITTEE ACTIONS:

On April 5, 2017, the Community Justice Initiative and SMART Program were presented as

informational items to the Public Safety and Livable Neighborhoods Committee. 
 
COMMUNITY PARTICIPATION AND OUTREACH EFFORTS:

On June 14, 2017, the Consolidated Plan Advisory Board (CPAB) recommended the approval of

an allocation of $6,650,000 in CDBG funds for the acquisition of 1788 Palm Avenue for the

SMART Program expansion.
 
On June 14, 2017, the proposed acquisition of 1788 Palm Avenue for the SMART Program

expansion was presented to the Otay Mesa Nestor Community Planning Group.

 
On June 15, 2017, the proposed acquisition of 1788 Palm Avenue for the SMART Program

expansion was presented to the South County Economic Development Corporation.

 
KEY STAKEHOLDERS AND PROJECTED IMPACTS:

Those affected by the proposed actions include low- and moderate-income (LMI) individuals and

households; those presumed by HUD to be principally LMI (abused children, battered spouses,

elderly persons, severely disabled adults, homeless persons, illiterate adults, persons living with

AIDS and migrant farm workers), community-based organizations and the community at large.


Caldwell, Erik
Originating Department    
 
Graham, David
Deputy Chief/Chief Operating Officer



The  City  of  San  Diego

Report to the City Council

REQUESTED ACTIONS:

1.  Authorize the Mayor, or designee, to enter into a purchase and sale

agreement for the acquisition of the real property located at 1788

Palm Avenue, San Diego, CA 92154 (Property). 

 

2.  Approve the allocation of $6,650,000 in federal Community Development

Block Grant (CDBG)  funds to purchase the Property for the purpose of

creating up to 70 beds of transitional housing for the SMART program,

contingent upon the Chief Financial Officer certifying that funds are

available. 

 
3.  Authorize the Chief Financial Officer to transfer appropriations in an

amount not to exceed $6,650,000 for reprogramming of CDBG project

balances from the following funds to fund the FY 2018 1788 Palm Avenue

Acquisition Fund contingent upon the Chief Financial Officer

certifying that funds are available. 

 
a.  $150,000 from CITYSD-NEIL GOOD DAY (BF1000003-17)

b.  $214,495. 73 from SPRGBD-HOMEOWN (DF1000003-17)

c.  $2,800,000 from CITY-ED-HMLSS FAC ACQ (EA1000003-18)

d.  $1,498,326. 70 from FY 2018 Unobligated CDBG (UC1000003-18)

e.  $1,987,177. 57 from Section 108 NTC Public Arts Center Fund

(200429)

 

4.  Declaring that the activity to negotiate and execute the Purchase &

Sale Agreement for acquisition of property at 1788 Palm Avenue,

allocate and transfer associated funding, and approval of property

improvements is exempt from the California Environmental Quality Act

(CEQA)  under the General Rule set forth in Title 14 California Code of

Regulations Section 15061(b)(3)  that CEQA applies only to projects

which have the potential for causing a significant effect on the

environment, and the project is categorically exempt from CEQA,

pursuant to Title 14 California Code of Regulations  Section 15301

(Existing Facilities), which allows for the operation,  repair,

maintenance, permitting, leasing, licensing or minor alterations of

existing public or private structures or facilities involving

DATE ISSUED:  

 

June 19, 2017 REPORT NO.  17-034

ATTENTION:  

 

Honorable Council President and Members of the City

Council

SUBJECT:  

 

Acquisition of Real Property Located at 1788 Palm Avenue

(Super 8 hotel)  for the San Diego Misdemeanants At-Risk

Track (SMART) Program 

 



negligible or no expansion of use; and Title 14 California Code of

Regulations Section 15304 (Minor Alterations to Land) which allows

minor public or private alterations in the condition of land, water

and/or vegetation which do not involve the removal of healthy, mature,

scenic trees  except for forestry or agricultural purposes. 

 

5.  Declaring that the Council of the City of San Diego has determined that

no exception to the exemptions from CEQA applicable to the project

exist, as set forth in Title 14 California Code of Regulations Section

15300. 2.

 

STAFF RECOMMENDATION: 

Approve the requested actions. 

 

EXECUTIVE SUMMARY OF ITEM BACKGROUND: 

The City of San Diego (City)  intends to purchase the Property to renovate the

existing hotel building on the Property into a transitional housing community

for the SMART program.  SMART is an innovative program that provides homeless

low-level misdemeanor offenders with housing, case management, job training

and other supportive services required to end the cycle of homelessness.  In

addition, the SMART program is consistent with the Regional Task Force of the

Homeless Community Standards model for Bridge Housing.

 

The Property is improved with a 61-room hotel constructed in 1987 and

operated under the “Super 8” hotel franchise in the Otay Mesa Nestor

community.  The existing hotel is a two-story building with interior

corridors, a pool, laundry and substantial parking.  The building was

renovated in 2016 at a reported cost of $1,070,000.  The renovation included

upgrading the guest room furnishings, bathrooms, hallways, breakfast room,

front desk area, laundry room and manager’s quarters. The Property is

currently listed for sale for $7,450,000.  

 

The City obtained a property appraisal report, dated April 13, 2017,  that

provided an opinion of value for the Property of $5,950,000.  On April 13,

2017, the City’s Real Estate Assets Department (READ)  submitted an offer to

purchase the Property for $5,900,000 to the owner, Amanpur Investments,  LLC. 

The owner counter-offered to sell the Property for $6,650,000.   READ, with

the guidance and direction from the Economic Development Department, and the

owner settled on a purchase price of $6,650,000, subject  to approval by the

Council.  The purchase price is above the appraised value for the Property.

Payment of the negotiated purchase price is recommended for several reasons

discussed in the following paragraphs.

 

Acquiring and rehabilitating the Property for the SMART Program is an

innovative approach to addressing homelessness.  Research of other hotel

properties for sale, as well as analysis of hotel properties that have

recently sold for adaptive reuse (changing from commercial occupancy to

residential occupancy), indicates that the Property is the most viable option

available to the City for expansion of SMART. Currently, there are 7 hotel

properties located within the City on the market for sale.  Due diligence

conducted for each hotel concluded that 6 of the sites are too small, with

room counts ranging from 4 to 29 rooms to accommodate the expansion of the

SMART program.

 

With the Property purchase price at $6,650,000 and the proposed

rehabilitation estimated at $4,500,000, the total development cost will be



$11,150,000 or $265,476 per unit (61 rooms reconfigured to 42 double

occupancy units) .

 

The proposed rehabilitation of the Property will include interior and

exterior improvements such as new office space, computer rooms, client

community space, kitchens, storage, roofing and low water landscaping. 

Additional improvements will increase Americans with Disabilities (ADA)

accessibility, safety and security.  These improvements will include interior

and exterior security cameras, new fencing, electrical vehicular and

pedestrian gates, new sidewalks, and a new fire suppression system.  The

rehabilitation is expected to be completed within 12 to 14 months and will

require a conditional use permit. 

 

The SMART program is designed to address low-level misdemeanor offenders who

repeatedly cycle through the criminal justice system without access to

services, coordination of care, or meaningful incentives to engage with

social service providers.  The goal of SMART is to safely divert their

clients,  particularly those who are otherwise resistant to intervention,  to a

case manager, tailored housing placement, individualized substance abuse

disorder treatment and mental health services as well as reduce recidivism

through changes in individual behavior. 

 

SMART is a collaborative effort between the San Diego City Attorney’s Office,

the Mayor’s Office, the San Diego Police Department, the San Diego County

Sheriff’s Department, the San Diego County Office of the Public Defender, the

County of San Diego Behavioral Health Services Department, Family Health

Centers of San Diego, and the San Diego Second Chance Program.

 

Potential SMART clients may be offered a SMART referral at any point of

contact in the criminal justice  system: pre-filing, post-filing, sentencing,

or post-sentencing.  In addition to referrals made during criminal

proceedings, referrals can also be made during social contact in a non-

enforcement capacity, such as by one of the treatment provider’s outreach

workers.

 

The SMART Pilot program began in December 2016 and currently serves 10

clients.  Drug and mental health treatment is provided by Family Health

Centers of San Diego under an existing County of San Diego contract.

Recognizing that stable housing is the cornerstone to success in this type of

program, SMART currently contracts with San Diego Second Chance Program to

provide clients with housing and supportive services.

 

When State of California Proposition 47 (Prop.  47)  was approved in November,

2014,  it reduced the classification of most non-violent theft and drug

offenses from felonies to misdemeanors. As a result, crimes previously

punished with mandatory state prison terms are now sentenced to local jail.

The savings in state correctional costs were set aside to fund grant programs

for mental health, substance use disorder treatment, and diversion programs

aimed at reducing criminal recidivism. 

 

On February 21,  2017,  the City and the County of San Diego submitted a joint

application to the Board of State and Community Corrections (BSCC)  requesting

an award of $6 million in Prop.  47 grant funds. The City and County were

awarded $6 million in Prop.  47 grant funds on June 8, 2017,  of which a

requested $3 million will provide for expansion of SMART from 10 clients to

70 clients.  The Prop.  47 grant period is June 16, 2017,  through August 15,

2020 (38 months), and the $3 million will be used to operate SMART during



this period.  The City expects to apply for future Prop.  47 grants to operate

SMART in subsequent years. In the event Prop.  47 grant funds or another

funding source are not available to continue SMART operations in subsequent

years, the Property is expected to be converted to permanent affordable

housing at an estimated cost of $5,000 per unit ($210,000). 

CITY STRATEGIC PLAN GOAL(S)/OBJECTIVE(S) :

Goal #2:   Work in partnership with all of our communities to achieve safe and

livable neighborhoods.

Objective #3:  Invest in infrastructure. 

Objective #4:  Foster services that improve quality of life. 

 

Goal #3:   Create and sustain a resilient and economically prosperous City. 

Objective #1:    Create dynamic neighborhoods that incorporate mobility,

connectivity and sustainability.

 

FISCAL CONSIDERATIONS: 

These actions result in no fiscal impact to the City’s General Fund.  All

funding referenced in the requested actions is CDBG money received by the

City from the U. S.  Department of Housing and Urban Development (HUD)  or

program income from the City’s CDBG program. 

 

EQUAL OPPORTUNITY CONTRACTING INFORMATION (if applicable) :

All contracts and agreements associated with the proposed actions are subject

to the City’s Equal Opportunity Contracting (San Diego Ordinance No.  18173,

Section 22. 2701 through 22. 2708)  and Non-Discrimination in Contracting

Ordinance (San Diego Municipal Code Sections 22. 3501 through 22. 3517)  and will

be reviewed by the City’s EOC Contract Compliance Office for conformance with

all applicable requirements prior to their execution. 

 

PREVIOUS COUNCIL and/or COMMITTEE ACTIONS: 

On April 5, 2017,  the Community Justice Initiative and SMART Program were

presented as informational items to the Public Safety and Livable

Neighborhoods Committee.

 

COMMUNITY PARTICIPATION AND OUTREACH EFFORTS: 

On June 14, 2017,  the Consolidated Plan Advisory Board (CPAB)  recommended the

approval of an allocation of $6,650,000 in CDBG funds for the acquisition of

1788 Palm Avenue for the SMART Program expansion. 

 

On June 14, 2017,  the proposed acquisition of 1788 Palm Avenue for the SMART

Program expansion was presented to the Otay Mesa Nestor Community Planning

Group.

 

On June 15, 2017,  the proposed acquisition of 1788 Palm Avenue for the SMART

Program expansion was presented to the South County Economic Development

Corporation.

 

KEY STAKEHOLDERS AND PROJECTED IMPACTS: 

Those affected by the proposed actions include low- and moderate-income (LMI)

individuals and households; those presumed by HUD to be principally LMI

(abused children, battered spouses,  elderly persons,  severely disabled adults,

homeless persons,  illiterate adults, persons living with AIDS and migrant farm

workers),  community-based organizations and the community at large. 



  

  

Erik Caldwell 

Director 

Economic Development Department 

 David Graham

Deputy Chief Operating Officer

Neighborhood Services

Attachment(s) :  1.  Purchase and Sale Agreement for 1788 Palm Avenue



REAL  ESTATE  PURCHASE  AND  SALE  AGREEMENT
[Super  8  Hotel,  1788  Palm Ave,  APN  627-090-02]

THIS  RAL  ESTATE  PURCHASE  AND  SALE  AGREEMENT  ("Agreement")  is  entered  into
by  and  between  AMANPUR INVESTMNTS,  LLC,  a  Califria  limited  liability  company
("SELLER"),  and  THE CITY  OF  SAN DIEGO,  a  Califria  municipal  cororation
("BUYER"),  to  be  effective  as  of the  date  when signed  by the  parties  and  approved  by the  San
Diego  City  Attorey  (the  "Effective  Date"),  as  follows:

Recitals

A. SELLER is  the  owner of certain  real  property,  APN  627-090-02,  consisting  of approximately

0.98  acres  (42,689  square  fet)  of developed  land  located  at  1788  Palm  Avenue  in San Diego,
Califoria  (the  "Property"),  and  which  is  more  particularly  described  in  Exhibit  A:  Legal
Description,  attached  hereto.

B. BUYER desires  to  purchase  the  Property for uses  associated  with its  SMRT  Program,  and
SELLER  desires  to  sell  the  Property  on the  terms  and  conditions  set  forth in  this  Agreement.

NOW,  THEREFORE,  in  consideration  of the  covenants  and  mutual  promises  contained  herein
and  other good  and  valuable  consideration,  the  receipt  and  sufficiency of which  ae  hereby
acknowledged,  SELLER  and  BUYER,  intending  to  be  legally bound  hereby,  agree  as  follows:

1) Cit  Council  Authorization. SELLER  acknowledges  that  the  closing  of the  transaction
contemplated  by this  Agreement  (the  "Closing")  is  expressly  conditioned  on the  San  Diego
City Council's  (the  "City  Council's")  authorization  to  purchase  the  Property  under this
Agreement  ("Council  Authorization"},  which  may or may not  be  granted  in the  City
Council's


.sole  discretion. BUYER  shall  not be  liable  or obligated  fr  any  burden or  loss,

financial  pr  otherwise,  incurred  by SELLER  as  a  result  of the  City Council's  filure  to  grant

te  Council  Autorization.

1.1 SELLER's  Waiver. SELLER  expressly  waives  any  claim  against BUYER  and  its
elected  officials,  officers,  employees,  representatives  and  agents  for any  burden,  expense
or loss  which  SELLER incurs  as  a  result  of the  City Council's  filure  to  grant  the
Council  Authorzation.

1.2 City Council  Hearing. BUYER  has  tentatively planned  on  requesting  Council
Authorization at  City Council's  scheduled  meeting  on  July  11,  2017.

2. Purchase  and  Sale;  Propert. Under the  terms  and  conditions  of this  Agreement  and
subject  to  obtaining Council  Authorization,  SELLER shall  sell  and  convey the Property to
BUYER,  and  BUYER  shall  purchase  the  Property  from  SELLER,  together  with  all  rights  and
appurtenances  pertaining  to  the  Property.

Page  1
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Office of
The City Attorney


City of San Diego


MEMORANDUM

MS 59

(619) 533-5800

DATE: June 28, 2017

TO: Honorable Mayor and Councilmembers

FROM: City Attorney

SUBJECT: Discretionary Land Use Permit Findings and Standard of Review


INTRODUCTION


On June 28, 2017, the Public Safety and Livable Neighborhoods Committee will consider


providing a recommendation on the acquisition of 1788 Palm Avenue (Super 8 Motel) for the
San Diego Misdemeanants At-Risk Track (SMART) Program. While the item before Committee

and eventually City Council is confined to the acquisition of the Palm Avenue property, several

questions have been raised concerning the land use entitlement process. It is anticipated that this

project may require discretionary approvals, including a discretionary land use permit. However,

since an application for a development project has not been submitted to the Development


Services Department, the typical review process has not occurred to determine all of the
necessary approvals. As such, the purpose of this memorandum is to provide general guidance on


discretionary land use permits and findings.

ANALYSIS

I. DISCRETIONARY LAND USE PERMITS


Discretionary land use permits are generally required for those types of development and uses

that the local authority does not want to allow by right, but may decide to allow with the

flexibility of additional conditions and restrictions. 7 Miller & Starr, Cal. Real Estate § 21.9 (4th


ed. 2017). In the City of San Diego, “findings” must be made to support the approval of
discretionary land use permits. Findings, as defined in the San Diego Municipal Code (Municipal


Code or SDMC) are “determinations based upon a statement or set of statements of factual

evidence that are used as the criteria for making a decision on a discretionary action.” SDMC


§ 113.0103. For example, the findings necessary for a Conditional Use Permit approval are:

(a) The proposed development will not adversely affect the applicable land use plan;
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(b) The proposed development will not be detrimental to the public health, safety, and

welfare;

(c) The proposed development will comply with the regulations of the Land

Development Code including any allowable deviations pursuant to the Land

Development Code; and

(d) The proposed use is appropriate at the proposed location.


SDMC § 126.0305.

Findings need to adequately articulate the factors upon which the decision is based so as to allow


meaningful review. Gallegos v. State Bd. of Forestry, 76 Cal. App. 3d 945, 951 (1978). They
must “bridge the analytic gap between the raw evidence and ultimate decision or order” and must

be supported by substantial evidence. Topanga Assn. for a Scenic Community v. County of Los
Angeles, 11 Cal. 3d 506, 513-17 (1974). This substantial evidence may include staff reports,

public comment, any environmental document, and any other information in the record. Id. at
515. The evidence “‘must be reasonable in nature, credible, and of solid value . . . .’” Phelps v.

State Water Resources Control Board, 157 Cal. App. 4th at 89, 99 (2007) (quoting DiMartino v.
City of Orinda, 80 Cal. App. 4th 329, 336 (2000)). There needs to be enough relevant

information and reasonable inferences from this information to support the conclusion reached,

even if other conclusions can be made. San Franciscans Upholding the Downtown Plan v. City

& County of San Francisco, 102 Cal. App. 4th 656, 675 (2002), see Cal. Code Regs., title 14,
§ 15384(a).

II. FINDING THAT A PROJECT WILL NOT ADVERSELY AFFECT THE

APPLICABLE LAND USE PLAN


All of the City’s discretionary permits require the decision maker to find that the particular


project will not adversely affect the applicable land use plan. San Diego Municipal Code Chapter

12, Article 6, Divisions 1-8. The Municipal Code defines “Land use plans” as “theGeneral Plan

and adopted communityplans, specific plans, precise plans, andsub-area plans.” SDMC

§ 113.0103. These land use plans can consist of several hundreds of pages and usually address


various elements such as the overall land uses, mobility, conservation, recreation, and economic

prosperity.

Given this range of topics, it is not uncommon for land use plans to contain conflicting policies.


In light of this, the courts have held that a project “need not be in perfect conformity with each
and every [general plan] policy” since “no project [can] completely satisfy every policy stated in

[a general plan].” Sequoya Hills Homeowners Assn. v. City of Oakland, 23 Cal. App. 4th 704,
718 (1993). Instead, a “project is consistent with the general plan if, considering all its aspects, it

will further the objectives and policies of the general plan and will not obstruct their attainment.”

Corona-Norco Unified School Dist. v. City of Corona, 17 Cal. App. 4th 985, 994 (1993).

However, “the nature of the policy and the nature of the inconsistency are critical factors to
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consider.” Families Unafraid v. City of Corona, 17 Cal. App. 4th 985, 994 (1993), to uphold

Rural El Dorado County v. El Dorado Bd. of Sup’rs., 62 Cal. 4th 1332, 1341 (1998).

A project is inconsistent with a land use plan if it is clearly incompatible with a fundamental,
mandatory and specific policy of the land use plan, or if it is not compatible with and will

frustrate the general plan’s goals and policies. 7 Miller & Starr, Cal. Real Estate § 20:24 (4th ed.
2017). The courts afford great deference to an agency’s determination of consistency and the

determination will be upheld “unless no reasonable person could have reached the same
conclusion on the evidence before it.” Endangered Habitats League, Inc. v. County of Orange,

131 Cal. App. 4th 777, 782 (2005). A project’s inconsistency may be avoided by an affirmative

commitment to mitigate that inconsistency. See Napa Citizens for Honest Government v. Napa

County Bd. of Supervisors, 91 Cal. App. 4th 342, 380 (2001) (a project that would increase

traffic may avoid an inconsistency with a policy of reducing traffic by including traffic


mitigation).

III. JUDICIAL REVIEW OF DISCRETIONARY PERMIT FINDINGS


If the City’s decision on a discretionary permit is challenged, a court will review the City’s
decision and the applicable permit findings under an abuse of discretion standard. “Abuse of


discretion is established if the respondent has not proceeded in the manner required by law, the

decision is not supported by the findings, or the findings are not supported by the evidence.” Cal.

Civ. Proc. Code § 1094.5(b); Golden Gate Water Ski Club v. County of Contra Costa, 165 Cal.
App. 4th 249, 256-57 (2008). When a court is determining whether substantial evidence exists, it


“‘must resolve reasonable doubts in favor of the administrative finding and decision.’” Laurel
Heights Improvement Ass’n v. Regents of University of California, 47 Cal. 3d 376, 393 (1988)

(quoting Topanga Ass’n for a Scenic Community v. County of Los Angeles, 11 Cal. 3d 506, 514
(1974)). Unless the findings are so lacking in evidentiary support as to render them unreasonable,

they may not be set aside. N. Inyo Hosp. v. Fair Emp. Practice Comm’n, 38 Cal. App. 3d 14, 24
(1974).

The court will give a finding made by the decision makers “substantial deference, presume it to

be correct, and resolve reasonable doubts in favor of the administrative findings.” Save Our
Heritage Organisation v. City of San Diego, 237 Cal. App. 4th 163, 179 (2015).

“It is, emphatically, not the role of the courts to micromanage these

development decisions. Our function is simply to decide whether
the city officials considered the applicable policies and the extent


to which the proposed project conforms to those policies, whether

the city officials made appropriate findings on this issue, and


whether these findings are supported by substantial evidence.”
Save Our Heritage Organisation v. City of San Diego, 237 Cal.

App. 4th at 186 (citing Sequoya Hills Homeowners Assn., 23 Cal.
App. 4th at 719-20).



Honorable Mayor and Councilmembers
June 28, 2017

Page 4

For example, on this basis, the court upheld the City of San Diego’s finding that the Plaza de

Panama project did not adversely affect the applicable land use plans, notwithstanding the

project’s significant and unmitigable impact on historic resources and the resultant conflict with

various historic preservation policies. The court noted that there was substantial evidence, nearly
50 pages of the Environmental Impact Report, supporting the City’s determination. More


recently, the City also prevailed in a challenge to a decision where the City Council determined
that findings that a project would not adversely affect the land use plan could not be made.

Kutzke v. City of San Diego, 11 Cal. App. 5th 1034 (2017). (The court noted that its role was to
determine whether substantial evidence supported the City’s findings, and whether those findings


then supported its decision on the project).

CONCLUSION


This memorandum is intended to provide general guidance regarding discretionary land use


permits and findings. Our Office stands ready to provide more specific advice related to the
entitlement process when the review process for any development project on Palm Avenue

begins.

MARA W. ELLIOTT, CITY ATTORNEY


By /s/ Shannon M. Thomas

Shannon M. Thomas

Deputy City Attorney

SMT:als
MS-2017-14

Doc. No.: 1528887_2
cc: Erik Caldwell, Director, Economic Development Department
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