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REQUEST FOR COUNCIL ACTION

CITY OF SAN DlEGO

2. FROM (ORIGINATING DEPARTMENT):

CITY ATTORNEY'S OFFICE

,101)

CERTIFICATE NUMBER

(FOR AUDITOR'S USE ONLY)

TO:

CITY OF SAN DIEGO

3. DATE:


February 13,2008

4 . SUBJECT:

Settlement of La Jolla Alta Master Council v. City of San Diego

S. PRIMARY CONTACT (NAME, PHONE. & MAIL STA.) 

Jane Boardman (619) 533-5899 

6. SECONDARY CONTACT (NAME, PHONE. & MAIL STA.) 

Maria Severson (619) 533-5816

7. CHECK BOX IF REPORT TO COUNCIL IS ATTACHED

S.COMPLETE FOR ACCOUNTING PURPOSES


FUND

9. ADDITIONAL INFORMATION / ESTIMATED COST:


DEPT.

ORGANIZATION

OBJECT ACCOUNT

JOB ORDER

C.I.P. NUMBER

AMOUNT

10. ROUTING AND APPROVALS

ROUTE

m

APPROVAL SIGNATURE 

DATE 

SIGNED 

ROUTE 
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APPROVING

AUTHORITY
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DOCKET COORD: COUNCIL LIAISON
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· SPOB 0 CONSENT

D REFERTO:

D ADOPTION

COUNCIL DATE

11. PREPARATION OF; 

ESOLUTIONS Q ORDINANCE(S) · AGREEMENT(S) Q DEED(S)

Enter into a settlement agreement with Plaintiff La Jolla Alta Master Council wherein the City would pay Plaintiff $4.5 million


from its excess liability carrier for Phase I  repairs and attorney's fees, assume the permanent "Phase II" repair obligation to the

lower canyon, and accept drainage easements in the lower and upper canyons that were the subject ofthe litigation so the City

could maintain those easements on a going-forward basis.

11A. STAFF RECOMMENDATIONS:

Approve Resolution


12. SPECIAL CONDITIONS (REFER TO AR . 3.20 FOR INFORMATION ON COMPLETING THIS SECTION.)

COUNCIL DISTRICTfS): 2

COMMUNITY AREAfS): La Jolla Alta

ENVIRONMENTAL IMPACT: This activity is not a ''project" and is therefore not subject to CEQA pursuant to State CEQA Guidelines


Section 15060(c)(3) . Any construction activities related to Phase II of this project are subject to further

environmental review.

HOUSING IMPACT: None

OTHER ISSUES: None
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EXECUTIVE SUMMARY SHEET


CITY OF SAN DIEGO

DATE ISSUED: February 12, 2008 REPORT NO:

ATTENTION: Council President and City Council


ORIGINATING DEPARTMENT: City Attorney's Office


SUBJECT: Settlement of La Jolla Alta Master Council v. The

City of San Diego


City File #: LP04-0534-0724


COUNCIL DISTRICT(S): 2

CONTACT/PHONE NUMBER: Jane Boardman (619) 533-5899

REQUESTED ACTION: Authorizing the settlement of each and every claim against


the City, its agents and employees, resulting from the lawsuit entitled La Jolla Alta

Master Council v. The City of San Diego, Superior Court Case No. GIC 822281.

STAFF RECOMMENDATION: Approve the resolution.


EXECUTIVE SUMMARY: .The proposed settlement would resolve all claims arising : '\\


J l̂ VJ- l - l t i l * - ' I t * . * t O Vi l k ^A i 1*1,1 W U ^-/L4  *J L 

Court Case No. GIC 822281.

Alta Master Council v ^h" *~'
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FISCAL CONSIDERATIONS: Settlement will be paid from the City's excess


insurance carrier(s) as

:

 set forth in Resolution Number R-303299.

PREVIOUS COUNCIL and/or COMMITTEE ACTION: This item was considered in ·

closed session on January 15, 2008. The Council voted 6 to 0, on motion by

Councilmember Atkins with a second by President Pro Tem Madaffer, to authorize the

City Attorney's Office to enter into a settlement agreement with Plaintiff La Jolla Alta

Master Council wherein the City would pay Plaintiff $4.5 million from its excess liability


carrier for Phase I repairs, and attorney's fees, assume the permanent "Phase II" repair


obligation to the lower canyon, and accept drainage easements in the lower and upper

canyons that were the subject ofthe litigation so the City could maintain those easements


on a going-forward basis; and Plaintiff would dismiss its lawsuit against the City.

COMMUNITY PARTICff ATION AND PUBLIC OUTREACH EFFORTS: N/A

KEY STAKEHOLDERS AND PROJECTED IMPACTS: La Jolla Alta Master Council


Originating Department T?9puty Chief/Chief Operating Officer
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RESOLUTION NUMBER R-_


DATE OF FINAL PASSAGE

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN

DIEGO AUTHORIZING THE SETTLEMENT OF THE

LITIGATION ENTITLED LA JOLLA ALTA MASTER

COUNCIL V CITY OF SAN DIEGO

WHEREAS, the homeowners association of La Jolla Alta Master Council has brought


litigation against the City of San Diego in the lawsuit entitled La Jolla Alta Master Council v

City of San Diego, et al, San Diego Superior Court Case No. GIC 822281 for damage to its


canyon property as an alleged result ofthe City's storm drain systems; and


WHEREAS, San Diego Superior Court Judge Linda Quinn, after a court trial on the issue^


of liability, found that the City of San Diego was liable to plaintiff in inverse condemnation for-

damage to Plaintiffs property caused by the City's failure to maintain its storm drain system at.

that location; and ; .

WHEREAS, a jury trial was due to commence on the damages phase of trial, which

included Plaintiffs claim for the cost of a temporary "Phase I" fix to the lower canyon and a

permanent "Phase II" fix thereafter, and claim for attorney's fees; and

WHEREAS, the City of San Diego entered into an agreement with the City of San


Diego's excess liability insurer, CSAC-EIA, wherein the City agreed to pay the excess carrier the


remaining retained self-insured limit in exchange for the carriers' agreement to defend the City

without a reservation of rights and pay any judgment and attorney's fees that resulted in the

lawsuit, and that agreement was approved in Resolution R-303299 on January 18, 2008; and


WHEREAS, in the Closed Session Meeting of January 15, 2008, the Council voted 6 to


0, on motion by Councilmember Atkins with a second by President Pro Tem Madaffer, to
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authorize the City Attorney's Office to enter into a settlement agreement with Plaintiff La Jolla


' Alta Master Council wherein the City would pay Plaintiff S4.5 million from its excess liability


earner for Phase I repairs, and attorney's fees, assume the permanent "Phase II" repair obligation


I

to the lower canyon, and accept drainage easements in the lower and upper canyons that were the

subject ofthe litigation so the City could maintain those easements on a going-forward basis; and


Plaintiff would dismiss its lawsuit against the City.

NOW, THEREFORE, BE IT RESOLVED, by the Council ofthe City of San Diego, that


the agreement attached hereto as Exhibit 1 in furtherance ofthe closed session vote be formally


approved by the City Council.


APPROVED: MICHAEL J. AGUIRRE, City Attorney


By

Maria^C. Severson


Deputy City Attorney


MCS:gb

02/11/08

Or.Dept: City Attorney's Office
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I hereby certifythat the foregoing Resolution was passed by the Council ofthe Cityof San

Diego, at this meeting of .

ELIZABETH S. MALAND


City Clerk

By

Deputy City Clerk

Approved:

(date) JERRY SANDERS, Mayor

Vetoed:

(date) JERRY SANDERS, Mayor


-PAGE 3 OF 3-
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SETTLEMENT AGREEMENT AND LIMITED RELEASE


This Settlement Agreement and Limited Release is entered into by and between the

La Jolla Alta Master Council and the City of San Diego.


1. DEFINITIONS


The following terms used in this Settlement Agreement and Limited Release shall

have the meanings set forth below:

1.1 "Action": The term "Action" means the civil action filed by the La Jolla Alta

Master Council on December 8, 2003, in the Superior Court ofthe State of Caiifomia,


County of San Diego, Central Division, entitled- La Jolla Alta Master. Council v. The City

of San Diego; and Does 1 through 20, inclusive. Case Number GIC .822281;

1.2 "Agreement": The term "Agreement" means this "Settlement Agreement and

Limited Release;"

1.3 "Canyon": The term "Canyon" means both the "Lower Canyon" or "Lot 1"

defined as that portion ofthe La Jolla Alta Canyon that is bounded at the north by Alta La

Jolla Drive and at the south by the cul-de-sac at Vickie Drive in La Jolla, California, also


known as Pueblo Lot 1780, Lot 1 of P.R.D. Unit 15, depicted on Map No. 12751, and

which is owned by the Council (defined below in section 1.8); and the "Upper Canyon"

defined as that portion ofthe La Jolla Alta Canyon which lies north of Alta La Jolla


Drive, w'hich the Coimcil owns, also known as Lot 15 of La Jolla Alta P.R.D. Unit No. 6,

depicted on Map No. 85281; as Lot 16 of La Jolla Alta P.R.D. Unit 6, depicted on Map

No. 8528; and as Lot 25 of La Jolla Alta P.R.D. Unit Nos. 9 and 10, depicted on Map

8948. Throughout this document terms "Lower Canyon" and "Lot 1" may be used


interchangeably;


1.4 "City": The term "City" means the City of San Diego;


1.5 "Complaint": The term "Complaint" means the Second Amended Complaint


for Inverse Condemnation, Declaratory Relief and Injunctive Relief dated April 11, 2005;

1.6 "Completion ofthe Phase I Work": The term "Completion ofthe Phase I


Work" means the date of approval by the City ofthe as-built plans and the date the City

is provided with the as-graded soils report for the Phase I work (defined below in section


1.15) or thirty (30) days from the submission of said plans and report, whichever occurs


first. The thirty (30) day period will be tolled while the Resident Engineer satisfactorily


responds to any questions or completes any requirements initiated by the City during its


review process.


CBM-SF\SF384628.1 {2/5/08 FINAL Version)
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1.7 "Completion ofthe Phase II Work": The term "Completion ofthe Phase II

Work" means the date on which the Phase II Work (defined below in section 1.16) is

completed by the City and determined to be in compliance with the requirements of any

county, state or federal agency or department with jurisdiction over the work;

1.8 "Council": The term "Council" means the La Jolla Alta Master Council, a

mutual benefit non-profit corporation;


1.9 "Court": The term "Court" means the Superior Court of the State of


Caiifomia, County of San Diego;


1.10 "Easement": The term "Easement" means an exclusive pennanent or

temporary right of way to reasonably use real property and/or the restriction of such use

in the Canyon granted by fhe Council and accepted by the City, and thereafter recorded,

for the purposes of safely operating and reasonably maintaining a Storm Drain System

(defined below in section 1.13) in the Canyon. The easements described in this section


are in addition to the already existing recorded permanent drainage easements owned by

the City in the Canyon. The temporary easement described below will remain in effect

until replaced by a permanent easement subject to the covenants described below and at

Sections 3.3, etseqr,

1.10.1 Temporary Exclusive Drainage Easement in Lot 1: Upon completion


ofthe Phase I Work, the Council shall grant and the City shall accept and thereafter

record, the temporary exclusive drainage easement in Lot 1 (in the form attached hereto

as Exhibit A), which is incorporated herein;

1.10.2 Temporary Exclusive Open Channel Drainage Easement in Upper

Canyon: Upon execution of this Agreement, the Council shall grant and the.City shall

accept and promptly record, the temporary exclusive open channel drainage easement in

the form and to the dimensions set forth in Exhibit B, which is incorporated herein,

consisting of an unimproved open storm drain channel plus 20 feet in width on either

side. The purpose of this easement, in addition to the general purpose described above in

section 1.10 is to identify the boundaries ofthe existing open unimproved drainage

channel (defined below in section 1.20) in the Upper Canyon which is used and expanded

by the operation ofthe Storm Drain System (defined below in section 1.13). The City

may improve this channel as part of a permanent repair in the future at its sole discretion;


1.10.3 Pennanent Exclusive Drainage Easement in Lot 1: Not later than

ninety (90) days after the earlier ofthe first business day in January, 2011 or completion


ofthe Phase II Work, the City shall provide the Council with a proposed Permanent


Exclusive Drainage Easement over Lot 1 in the form set forth in Exhibit C which is

incorporated herein. The easement will include an accurate legal description ofthe

proposed permanent easement area and will comply with the conditions of section 3.3.1

and 3.3.2. If applicable, the dimensions ofthe permanent exclusive drainage easement in

CBM-SF\SF384628.1 (2/5/08 FINAL Version) - 2-
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Lot 1 shall be based, in part, on the completed Phase II Work, a drainage study and water

surface evaluation calculation performed by the City (or by an engineer of its selection) at

the City's expense, and which conforms to the then-current City Design Drainage


Manual. The intended purpose of this provision is that the permanent drainage, easement

acquired by the City for the Lower Canyon shall not be larger than that which is

reasonably necessary to maintain the Storm Drain System in the Lower Canyon. If the

City does not prepare and submit the permanent drainage easement to the Council in the

time period set forth in this paragraph, then fhe Temporary Exclusive Drainage Easement

in Lot 1 shall become the Permanent Exclusive Drainage Easement in Lot 1 ofthe same

size and specifications;


1.10.4 Pennanent Exclusive Drainage Easement in Upper Canyon: Not later

than ninety (90) days after the first business day in January, 2011, the City shall provide

the Council with the permanent exclusive drainage easement (in the form attached hereto

as Exhibit D) which is incorporated herein. The easement will include an accurate legal

description ofthe proposed pennanent easement area and will comply with the conditions


of sections 3.3.1 and 3.3.2. If applicable, the dimensions ofthe permanent drainage

easement in the Upper Canyon shall be based, in part, upon the improvements made or to


be made, if any, to the existing open channel, a drainage study and water surface


evaluation calculation performed by the City (or by an engineer of its selection) at the

City's expense, which conforms to the then-current City Design Drainage Manual. The

intended purpose of this provision is that the permanent drainage easement acquired by

the City for the Upper Canyon shall not be larger than that which is reasonably necessary

to maintain the Storm Drain System in the Upper Canyon. If the City does not prepare

and submit the permanent exclusive drainage easement to the Council as required by this


paragraph, then the Temporary Exclusive Open Channel Drainage Easement in the Upper

Canyon shall become the Permanent Exclusive Open Channel Drainage Easement in the

Upper Canyon of the same size and specifications;


1.11 "Execution of this Agreement": The term "Execution of this Agreement"

means the date on which this Agreement is signed by the President and Treasurer ofthe

Board of Directors ofthe Council and the City identified person in the Notices Section of

this Agreement;

1.12 "Interim Maintenance Period": The term "Interim Maintenance Period"

means the period commencing upon the Completion ofthe Phase I Work and ending


upon the Completion ofthe Phase II work;

1.13 "Storm Drain System": The term "Storm Drain System" or "System"

means the drainage system operated by the City that discharges storm waters into the


Canyon at various locations by way of various received drainage easements and

discharges waters out ofthe Canyon at Vickie Drive. The City created and operates the

Storm Drainage System, which incorporates the Canyon and the easement areas

described in section 1.10 et. seq. as an integral part. The System includes public streets,
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sidewalks, culverts, pipes, and improved and unimproved open channels that collect and

direct storm water to the Canyon at several locations within the Upper and Lower

Canyon. The System funnels storm waters under and around Alta La Jolla Drive and into


Lot I. The City owns permanent drainage easements in the Canyon which end at the

discharge points of its pipes, which include City approved energy dissipaters. Those

easements join the new easements described in Section 1.10 above;

1.14 "Maintenance": The term "Maintenance" or "maintain" or "maintaining"


(whether capitalized or not) means the provision of all services, labor and materials


reasonably necessary to maintain, restore, and repair the structural and operational


integrity ofthe Phase I Work during the Interim Maintenance Period, the Phase II Work

following Completion ofthe Phase II Work and also includes the provision of all


services, labor and materials reasonably necessary to repair, restore, and maintain the

Storm Drain System. The term "Maintenance" or "maintain" also includes the

maintenance of any vegetation required to be planted in Lot 1 as a condition ofthe SDP

(defined below in section 1.18) or as required by any county, state or federal department

or agency with jurisdiction over the work for the Vegetation Maintenance Period (as

defined in section 1.19) but only for the period set forth in section 1.19;

1.15 "Phase I Work": The term "Phase I Work" means the emergency repairs

to tue uamage in JLOI i or me canyon pcrtomicu pursuani to tiie dty-approvcu Grading

Plans for Phase 1 (Emergency) Alta La Joila Restoration, Lot 1, Map No. 12751, Sheets

34452-1-D through 7-D, dated August 22, 2007 (attached hereto as Exhibit E) and

pursuant to Municipal Code section 143.0126 (attached hereto as Exhibit F) prepared by

Land Design Consultants and approved by the City on August 30, 2007, as well as any

Change Orders and other amendments thereto, and which is being performed by Nautilus

General Contractors, Inc., pursuant to a written contract between the Council, as owner,

and Nautilus General Contractors, Inc., as general contractor, dated September 2007, a

copy of which is attached as Exhibit G to this Agreement;

1.16 "Phase II Work": The term "Phase II Work" means the permanent


repairs or restoration in Lot 1 ofthe Canyon that will be the subject of an SDP

application filed by the City and will be performed following completion ofthe Phase I

Work. The Phase II Work includes obtaining all necessary pennits, investigations,


design and construction of all aspects ofthe permanent repairs, as well as any mitigation


measures required by the City or any county, state or federal department or agency


including, but not limited to, the California Department of Fish & Game, Caiifomia


Regional Water Quality Control Board, and United States Anny Corps of Engineers;


1.17 "Mitigation Measures": The term "mitigation measures" includes, for

example, (a) planting and maintenance of vegetation, (b) construction of improvements,


(c) maintenance of such improvements, and/or (d) the purchase of real property and any

other acts that may be required by the City or any county, state or federal department or

agency including, but not limited to, the Caiifomia Department of Fish & Game,
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California Regional Water Quality Control Board, and United States Army Corps of

Engineers as a result of the,Phase I Work or Phase II Work;

1.18 "SDP": The term "SDP" means a Site Development Permit issued by the

City to perform the Phase II Work in Lot 1; and

1.19 "Vegetation Maintenance Period": The term "Vegetation Maintenance


Period" means the period commencing upon planting any vegetation in the Canyon

pursuant to any mitigation or maintenance requirements ofthe City or any county, state

or federal agency or department and shall continue for a period of one (1) year thereafter

or for such other period as may be required by any city, county, state or federal agency or

department;


L20 "Unimproved Open Drainage Channel": The City is operating the

System in the Upper Canyon using an unimproved open drainage channel to transport


storm waters from the outfall of pipes upstream to culvert inlets downstream. The

channel changes dimensions following storm events.

2 RECITALS


2.1 WHEREAS, the Council is the owner ofthe Canyon;

2.2 WHEREAS, the Council commenced the Action against the City alleging claims


against the City as a result ofthe failure ofthe City to reasonably operate the

Storm Drain System resulting in damage in Lot 1 ofthe Canyon;

2.3 WHEREAS, the Complaint alleges claims against the City for damage in Lot 1

ofthe Canyon for inverse condemnation, and for declaratory relief regarding the

City's duty to maintain and repair damages caused by the City's operation ofthe

Storm Drain System in Lot I;

2.4 WHEREAS, the Complaint also alleges claims against the City for declaratory

relief regarding the City's duty to maintain and repair damages caused by the

City's operation ofthe Storm Drain System in the Upper Canyon;

2.5 WHEREAS, the City denied, and continues to deny, iiabiiity to the Council for

the damage in the Canyon;

2.6 WHEREAS, trial ofthe Council's claims against the City was bifurcated into


separate phases for determining liability and damages;

2.7 WHEREAS, trial of liability issues commenced on or about November 14, 2006,


and concluded on or about December 4, 2006, with post-trial briefs accepted by

the Court up to December 29, 2006;
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2.8 WHEREAS, the Council dismissed from the Action its claims sounding in

injunctive relief without prejudice; '

2.9 WHEREAS, the Court, in a written Statement of Decision filed on April 27,

2007, found fhe City liable to the Council under theories of inverse


. condemnation and declaratory relief for damage in the Canyon. A true and

conrect copy ofthe Statement of Decision is attached as Exhibit G to this


Agreement;

2.10 WHEREAS, trial ofthe damages phase commenced on October 15, 2007,


with a mistrial declared on October 29, 2007, because of wildfires in San Diego

County that resulted in closure ofthe courthouse from October 22 through 26,

2007; and

2.11 WHEREAS, the Council and the City participated in a judicial settlement


conference before the Honorable Linda B. Quinn on October 18, 2007 and a

mediation before Steven Kruis on November 14, 2007;

2.12 NOW THEREFORE, the Council and the City desire to resolve the Action


without further litigation proceedings and do hereby agree to resolve the Action


as follows:


3 AGREEMENTS AND COVENANTS


3.1 Dismissal. Payments and Basic Obligations: Upon execution of this Agreement,

and its approval by the City Council, the Council shall dismiss the Action with

prejudice. In consideration for a dismissal ofthe Action,.with prejudice, and the

other agreements and covenants set forth herein, the City shall pay to the

. Council the sum of Four Million Five Hundred Thousand Dollars


($4,500,000.00) in two installments as follows: (a) the sum of One Million


Dollars ($1,000,000.00) shall be paid on or before February 7, 2008; and (b) the

sum of Three Million Five Hundred Thousand Dollars ($3,500,000.00) shall be

paid on or before March 15, 2008; and the City hereby waives any right to

appeal and shall perform the Interim Maintenance, the Phase II Work, and the

Maintenance as described herein and comply with the other agreements and

covenants set forth herein;

3.2 Phase I Work: The Council shall remain solely responsible for the Phase 1 Work,

and assumes all liabilities therefor and resulting therefrom, until Completion of

the Phase I Work. Upon completion ofthe Phase I Work, per section 1.6, the

City Engineer, or his designated Deputy City Engineer shall be substituted as the

"Resident Engineer" or engineer of work for the Phase I Work. Upon

completion ofthe Phase I Work and delivery to the City ofthe Temporary

Exclusive Drainage Easements, the City shall maintain the Phase I Work during
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the Interim Maintenance Period. The Council has provided herewith written


evidence that the City is named as an additional insured on all insurance policies


pertaining to the Phase I Work for Nautilus General Contractors, and is attached

hereto as Exhibit I. In addition, the Council hereby assigns to the City the

indemnity, hold harmless, and defense provisions of each of the Council's

contracts with Nautilus General Contractors and Land Design Consultaints, and

hereby assigns paragraphs 13 through 16 of the Standard Work Agreement

between the Coimcil and GEL The Council also hereby assigns to the City all

rights, if any, that the Coimcil has as against the hydro seed subcontractor for the

Phase I Work. The Council shall obtain written consents, if necessary, to such

assignment from Nautilus General Contractors, GEI and Land Design


Consultants. As between the Council and the City, the City shall be responsible


for the Phase I improvements but shall stand in the Council's shoes by acquiring


all rights the Council has against Nautilus General Contractors, GEI, and Land

Design Consultants as concerns the investigation, design and constmction of the

Phase I Work. Tme and correct copies ofthe contracts entered into between the

Council and Nautilus General Contractors, Land Design Consultants, and GEI,

respectively, are attached hereto as Exhibits G, J, and K.

3.3 Maintenance ofthe Storm Drainage Easements: The City shall be responsible


for the Maintenance of all areas within all the storm drainage easements it holds

in the Canyon. Nothing in this Agreement shall be construed to alter the Parties'

rights and obligations pursuant to the Negative Open Space Easement in Lot 1


(attached hereto as Exhibit L) and which is incorporated herein;

3.3.1 Reduction in Size of Temporary Exclusive Drainage Easements in the

Canyon: The temporary exclusive drainage easement in Lot 1


(Exhibit A) and the temporary exclusive open channel drainage


easement in the Upper Canyon (exhibit B) may be reduced in size at the

sole expense ofthe City and only by use ofthe easement forms


attached as Exhibit C and D, respectively. The acceptable dimensions


of these easements however will depend upon the nature and extent of

the permanent repairs made by the City in the Canyon and the

reasonable maintenance requirements ofthe City's adopted design.


The size ofthe pennanent exclusive drainage easement in Lot 1


(Exhibit C) may be smaller than the temporary exclusive drainage


easement in Lot 1 (Exhibit A) provided the permanent easement area

reserved is sufficient to allow for on-going maintenance by the City of

the System in Lot 1 without damage to the fee. Similarly, the size of

the permanent exclusive drainage easement in the Upper Canyon

(Exhibit D) may be smaller than the temporary exclusive open channel


drainage easement in the Upper Canyon (Exhibit B) provided the

permanent easement area reserved is sufficient to allow for on-going
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maintenance by the City of the System in the Upper Canyon without

damage to the fee. If these conditions and the conditions in section


3.3.2 are met, the Council will promptly grant and the City wiil accept

and record the permanent easements (Exhibits C and D) that will


include a legal description provided at the City's expense and which is

plotted based on the same maps and datum points used to plot the

respective temporary easements. These permanent easements will

. include a quitclaim ofthe temporary exclusive drainage easements in

the Canyon thereby dissolving them. The City's right to propose a

reduced permanent easement in Lot 1 is not dependent upon

improvements to the Upper Canyon;

3.3.2 Repairs to the Canyon Area Formerly Included Within Temporary

Easement Upon Conversion to Permanent Easement: Prior to

conversion ofthe Temporary Easements to Pennanent Easements, the

City, at its sole expense, will repair any damage to the fee and remove

any dangerous condition, within the Temporary Easement boundaries

that will be excluded from the boundaries ofthe Permanent Easements

caused by the Phase II Work in Lot 1 or the operation ofthe Storm

Drain System in the Canyon.

3.4 Substitution of Responsible Party: Upon execution of this Agreement and upon

receipt by the City of payment of all charges due and owing as of January 15,

2008 on Job Order Account number 42-7767, the City will substitute in as

applicant ofthe Council's SDP by filing a "Change in Responsible Party" form

signed and notarized by both parties (attached hereto as Exhibit M). The Council


represents that it will supply to the City all consents, and authorizations


reasonably necessary to enable the City to file the SDP application for the Phase

II Work and to obtain the issuance of an SDP for the Phase II Work;

3.5 Delivery of Investigative Materials: The Council has authorized and the

Council's consultants referenced below have agreed to deliver, or cause to be

delivered, to the City's representative designated in the Notices section of this

Agreement, at the City's expense and upon its payment, legible copies of all

geotechnical, geology, vegetation, biological, environmental, hydraulic and

hydrology work performed by GEI, Rivertec Engineering, and Land Design


Consultants, and any subcontractor or independent contractor thereof in

connection with the SDP application by the Council, the Phase I Work, and the

Phase II Work based on the design by Land Design Consultants, as well as all

calculations (including, but not limited to, slope stability and hydrology) bearing

on conditions existing prior to commencement ofthe Phase I Work, during

construction ofthe Phase I Work, prepared in connection with the design ofthe
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Phase 1 Work (including upon completion ofthe Phase I Work), and prepared in

connection with the design for the Phase II Work by Land Design Consultants;


3.6 Delivery of Applications: The Council has authorized and the Council's


consultants referenced below have agreed to deliver, or cause to be delivered, to

the City's representative designated in the Notices section of this Agreement, at

the City's expense and upon its payment, a copy of all permit and other

applications to any City, county, state or federal department or agency, as well

as legible and complete copies of all correspondence, email and deliverables to

or from any such department or agency, including but not limited to the


Caiifomia Department of Fish & Game, California Regional Water Quality

Control Board, and United States Army Corps of Engineers, that pertain to the

Phase I Work, the SDP or the design ofthe Phase II work by Land Design


Consultants. This includes all correspondence, email and other deliverables


exchanged between any City, county, state or federal agency or department and

any ofthe Council's agents, including, but not limited to. Land Design


Consultants, Rivertec Engineers, and GEI;

3.7 Phase II Work: The City will design and constmct the Phase II Work, shall


. substitute for the Council as the permitee on the permit granted by the Army

Corps of Engineers, and, shall be responsible for accomplishing aii acts


necessary to obtain approval ofthe SDP, including any approvals required by

any City, county, state or federal agency and department, including but not


limited to the Caiifomia Department of Fish & Game, the California Regional


Water Quality Control Board, and the United States Army Corps of Engineers.

The City shall have the right, at its sole discretion, to select the appropriate


design for the Phase II Work, to select the design professionals to design the

Phase II Work and perform any services reasonably necessary to obtain the

SDP, and to select the general contractor to perform the Phase II .Work and will


be solely responsible for its action or failures to act in that regard. The Council


expressly acknowledges and agrees that the City shall not be required to accept

or constmct the Phase II design prepared by Land Design Consultants and

further represents that it has no expectation that the City wiil constmct the Phase

II design prepared by Land Design Consultants. The Council has not obligated


either itself or the City, in communications with any county, state or federal

department or agency, to constmct the Phase II design prepared by Land Design


Consultants;


However, the City acknowledges and agrees that upon completion


ofthe Phase I Work the City will notify the regulatory agencies described


above that it has substituted in place ofthe Council as responsible party for the

completion ofthe Phase II Work and as permittee on permits granted by those .

agencies prior to the completion ofthe Phase I Work and will provide the

CBM-SF\SF384628.I (2/5/08 FINAL Version) - 9 -
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. Council with a copy of all such notices at the Council's expense;


In addition, the City acknowledges and agrees that it will be solely

responsible for all fines or penalties, levied by any ofthe above regulatory.

agencies, arising out ofthe Phase II Work or failure to complete that work,

and will defend, indemnify and hold the Council,.as owner, harmless from any

liability to the above agencies arising out ofthe Phase II Work or the City's

elections in making permanent repairs in Lot 1;

3.8 Indemnity: The City shall make available for review and copying at the

Council's expense, to the Council's representative designated in the Notices


section of this Agreement, a copy of each contract between the City and any

outside design professional and general contractor who is participating in the

Phase II Work or SDP and further represents and warrants that each such

contract will contain an indemnity, hold hannless and defense provision that

complies with the City's requirements, including minimum insurance


requirements, and that said provisions will run in favor equally ofthe City and

ofthe Council. In addition, the City represents and warrants that each outside

design professional and general contractor with which the City contracts to

perform services in connection with the Phase II Work or SDP shall name the

Councii as an additionai insured on its general liability policy to the same extent


that the City is named an additional insured. The City shall promptly provide

copies of all additional insured endorsements to the Council's representative


designated in the Notices section of this Agreement;

3.9 Maintenance ofthe Phase II Work: The City shall be required to maintam the

Phase II work in accordance with section 1.14, above. The Council represents


and agrees that it will provide any authorization, consent, access or other

documentation that is reasonably necessary for the City to perform any

Maintenance required by this subsection that have not already been provided by

pre-existing easements or the easements accepted as part of this Agreement

3.9.1 Maintenance ofthe Open Channel in the Upper Canyon: The City shall

be required to maintain the unimproved open drainage channel


described within fhe boundaries of Exhibit B as described in section


1.14;

3.10 Maintenance of Vegetation: The City shall be required to plant and maintain


any vegetation required pursuant to any mitigation measure imposed by any

City, county, state or federal agency or department in connection with the Phase

II Work or the SDP during any required Vegetation Maintenance Period as

defined in Section 1.19 above;

CBM-SF\SF384628.1 (2/5/08 FINAL Version) -10-



000345

3.11 Each Party to Bear Own Fees. Costs and Expenses: The Council and the City

hereby represent and agree that, except for the payments referenced in section


3.1 above, each party shall bear its own attorneys' fees, costs and expenses in

connection with this Agreement and the Action, that neither party shall be

deemed a "prevailing party" for purposes of attorney's fees, costs or expenses in

connection with the Action, and that the payments set forth above in section 3.1

constitute a full accord and satisfaction of any claim or right to payment,


damages or reimbursement for the Phase I Work and any claim the Council, or ·

any of its attorneys, has or may have against the City for attorneys' fees, costs


and/or expenses arising out of or in connection with the Action or pursuant to

any contract or statute that applies to the Action;


3.12 Disputes Arising Out of Agreement: The Superior Court of the City and

County of San Diego, by and through the Hon. Lindai B. Quinn shall retain

jurisdiction to address and resolve any and all disputes arising out of this


Agreement or the City's operation ofthe System or any part thereof before

completion ofthe Phase I Work. The Parties retain all rights they may have

arising out of any disputes regarding the performance of this Agreement or

otherwise;


5.15 Attorneyŝ  Fees in the Eveni of Dispute: In Uic evcni ofa dispute arising out

of, or in connection with, this Agreement, the prevailing party in a civil


proceeding shall be entitled to recover its reasonable attorneys' fees as an item

of costs;


3.14 Governing Law: This Agreement shall be governed by, interpreted, construed


and enforced according to the laws ofthe State of Caiifomia;


3.15 Entire Agreement: This Agreement and Exhibits hereto constitutes the entire

agreement between the Council and the City pertaining to the Action and the

Canyon, as well as any other subject contained herein, and fully supersedes and

supplants any and all prior negotiations, understandings, agreements, statements,


, representations, wananties, and promises, whether written or oral;


3.16 No Amendment Except in Writing: The Council and the City represent and

agree that this Agreement cannot be amended or modified except in a writing


that is signed by the party to be charged. This means, for example, that this

Agreement cannot be amended or modified orally or by conduct. The Council


and the City each hereby represent and agree that neither of them will make any

claim or assertion, at any time or place, that this Agreement has been modified


or amended orally or by a party's conduct;
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3.17 No Assignment: The Parties represent and warrant that they have not made,

and will not make in the future, an assignment of any of their respective rights or

obligations under this Agreement;

3.18 Neutral Construction: The Council and the City, as well as their respective

attorneys, each contributed to and participated in the drafting pf this Agreement.

The Council and the City represent and agree that Civil Code section 1654 shall


not apply conceming any dispute over the terms of this Agreement or their

construction or interpretation;


3.19. Severability: If for any reason any provision of this Agreement is declared to

be invalid or unenforceable, the Council and the City hereby agree that the

remaining provisions of this Agreement shall continue in full force and effect,

and that this Agreement shall be constmed as if the invahdated or unenforceable


provision(s) had never been a part of this Agreement;


3.20 Further Assurances: The Council and the City each agree to promptly execute,

provide or supply any information, authorizations or consents that may be

reasonably required to achieve the purposes set forth in this Agreement;


121 AHvir.e of Counsel: The Council ̂ nd the C.itv e^ch represents ?.nd warrants

that it and its duly qualified and authorized representatives have read this


Agreement, has had it reviewed by counsel of its choice and that counsel has,

fully explained the provisions of this Agreement to them, that they understand

the provisions of this Agreement, and that the Council and the City are signing


this Agreement freely and voluntarily;


3.22 No Reliance on Other Party: The Council and the City, in entering into this

Agreement, each expressly represents and agrees that it is not relying upon any

representation, statement, covenant, agreement, promise or warranty, except as

expressly contained in this Agreement, and that it has not rehed upon any

statement, comment, or representation by the other in deciding to enter into this


Agreement or conceming the terms of this Agreement;

3.23 Signatories Duly Authorized: The Council represents that the Director


signatories to this Agreement on its behalf has been duly authorized by the

board of directors ofthe Council to sign this Agreement on its behalf and shall

provide a copy ofthe minutes or resolution verifying the same to the City and

which shall be appended as Exhibit 'N.' to this Agreement. Likewise, the City

represents that the signatory to this Agreement on its behalf has been duly

authorized by the City Council to sign this Agreement on its behalf and shall. .

provide a copy ofthe minutes or resolution verifying the same to the Council


and which shall be appended as Exhibit *0' to this Agreement;
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3.24 City Council Approval: The City represents, warrants and agrees that the City

Attorney's Office will execute this Agreement as to form on behalf of the City

and promptly submit it to the San Diego City Council with the recommendation


that the Agreement be promptly approved by the City Council. This Agreement

will not be binding on any Party unless and until it is approved by the City

Council;


3.25 Notices: The Council and the City, respectively, designate the following


persons to execute and receive notices in connection with this Agreement:

Forthe Council: ; For the Citv:

John F. McGuire, Esq. (or his designee) Michael Aguirre, Esq. (or his designee)


Thorsnes Bartolotta McGuire Mia Severson, Esq. (or her designee)


2550 Fifth Avenue, 1 I

th

 Floor Office ofthe City Attorney


San Diego, CA 92103 1200 Third Avenue, Suite 1100

Ph. (619) 236-9363 SanDiego, CA 92101-4100

Fax. (619) 236-9653 Ph. (619) 533-5800

mcguire{a),tbmlawvers.com Fax 619-533-5856

mseverson(a),sandiego.gov


The individuals named above may be changed or supplemented by unilateral


amendment to this Section upon reasonable notice.


3.26 Counterparts: This Agreement may be executed in counterparts. However,

this Agreement shall not be binding upon any party until it has been executed by

both by the President ofthe Board of Directors ofthe Council and City, by the

person in the Notices Section of this Agreement, and promptly thereafter

approved by the City Council;


3.27 Duplicate Originals: There shall be two originals of this Agreement, with one

received by the Council and the other received by the City.

3.28 Waiver: Voluntary written waiver of any condition precedent or condition


subsequent contained herein shall be limited to that condition and shall not


constitute a waiver of any other condition.


Signatures on the following page.
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IN WITNESS WHEREOF, the undersigned have executed this Agreement on

the date indicated.


LA JOLLA ALTA 

MASTER COUNCIL


By:- ^ , 

Its: r /if i^ y JO 


tf

Dated: Febmary _6_, 2008 

B y : /T ^ j^ ju ^ t ' ^ ^ < j2 y ~ tr u t^ ~ -

j 

< ^ 

2

i

ItS: 'syfJ>&^a~£CSl-*-SLS


Dated: Febmary _£_, 2008


THE CITY OF SAN DIEGO

Dated: Febmary 9. < 2008

APPROVED AS TO FORM:

Forthe Coimcil: 

John F. McGuire, Esq. 

Attorney for the La Jolla Alta Master Council 

For the City:

2-

Mia Severson, Esq.

Chief Deputy City Attorney

For CSAC Excess Insurance Auihority 

For AIG Domestic Claims, Inc.

Doug Taylor Tim Owens

CBM-SF*SF384628.1 (2/5/08 FINAL Version)- 
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IN WITNESS WHEREOF, the undersigned have executed this Agreement on

the date indicated.


LA JOLLA ALTA 

MASTER COUNCIL

' THE CITY OF SAN DIEGO

By:

Its:

Dated; February _ 

Bv:

Its:

Dated: February __ 

,2008

_;2008


By:

Its:

Dated: Febmarv 

_ , 2008

APPROVED AS TO FORM:


Forthe Council: 

For the Citv:


John F. McGuire. Esq.


Attorney for the La Jolla Alta Master Council


Mia Severson. Esq.

Chief Deputy City Attorney


Doug Tay/or

For AIG Domestic Claims, Inc.


Tim Owens


CBM-SF\ Sn!!4628.] (2/4/OS Alt Venstonl 
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. IN WITNESS WHEREOF, the undersigned have executed this Agreement on

the date indicated.


LA JOLLA ALTA 

MASTER COUNCIL

THE CITY OF SAN DiEGO


By: 

Its: 

Dated: February 

Bv:

Its:

Dated: February _ 

„ , 2008 

^2008

By:

Its:

Dated: Febmary 

_= 2008


APPROVED AS TO FORM;


.ror tiie Liry:


John F. McGuire, Esq.. 

Attorney forthe LaJolla Alta Master Council 

Mia Severson, Esq.


Chief Deputy City Attorney


For CSAC Excess Insurance Authority 

Doug Taylor 

For AIG Domestic Claims, Inc.

Tim Owens
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La Jolla Alta Master Council vs. City of San Diego

Index to Exhibits to

Settlement Agreement and Limited Release

A. Temporary Exclusive Drainage Easement in Lot 1

B. Temporary Exclusive Open Channel Drainage Easement in Upper Canyon

C. Permanent Exclusive Drainage Easement in Lot 1

D. Permanent Exclusive Drainage Easement in Upper Canyon

E. Phase I Emergency Grading Plans, approved August 30, 2007

F. Municipal Code § 143.0126 for Emergency Grading in Environmentally Sensitive Land

G. Contract for Phase I Emergency Repairs Between LJAMC and Nautilus Conslruction, dated

September, 200?

H. Statement of Decision dated April 27, 2007

i. Certificate of Liability Insurance

J. Contract for Phase I work Between Council and Land Design Consultants, dated May 15,

2007

K. Contract for Phase I work Between Council and GEI, dated September 14, 2007

L. Negative Open Space Easement

M. Change of Responsible Party Form

N. Minutes from Council re Duly Authorized Signatory

O. Minutes from City re Duly Authorized Signatory

442118.2 INDEX TO EXHIBITS TO SETTLEMENT AGREEMENT
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GRANT DEED -

TEMPORARY DRAINAGE EASEMENT IN LOT 1

For valuable consideration, receipt of which is hereby acknowledge, La Jolla Alta Master

Council ·

HEREBY GRANTS to the City of San Diego, a municipal corporation in the County of

San Diego, State of Caiifomia, an exclusive temporary easement, and a right of way for access to

construct, reconstruct, maintain, operate, and repair a storm drain system consisting of a partially


improved drainage system and an unimproved storm drain open channel and related facilities


including any or all appurtenances thereto, together with the right of ingress and egress, over,

under, along and across all that real property situated in the City of San Diego, County of San

Diego, State of Caiifomia, described as follows:


[Legal Description Attached Hereto As Exhibit "A"]

Reserving unto the Grantor herein, its heirs, assigns, and members all rights and remedies

it would otherwise have regarding its fee interest in the Canyon. The Grantee shall have the

exclusive right withm its easemcui to erect buildings, masonry walls, and other pennanent

structures, the planting, replanting or growing of trees; the changing ofthe surface grade; and the

installation of other drainage structures and improvements.


La Jolla Alta Master Council


Dated

Grantor:


By:

This is to certify that the interest in real property conveyed by this instrument to the City

of San Diego, a municipal corporation, is hereby accepted by the undersigned officer on behalf of


the City of San Diego, pursuant to authority confened by the Municipal Code, and the grantee

consents to recordation thereof by its duly authorized officer.


Dated:

For the City Engineer or his Designee


By:

442075.1 EXHIBIT A
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E XHI B I T "A "

S T O R M DR A I N A GE SYST EM LO W E R C ANYON E A S EME N T

LE GA L DE SC R I PT I O N

THAT PORTION OF LOT 1 OF LA JOLLA ALTA P.R.D. UNIT NO. 15, IN THE CITY OF

SAN DIEGO, COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, ACCORDING TO

MAP THEREOF NO . 12751, FILED IN THE OFFICE OF THE COUNTY RECORDER OF

THE COUNTY OF SAN DIEGO, ON NOVEMBER 30, 1990, PARTICULARLY DESCRIBED


AS FOLLOWS:


BEGINNING AT THE SOUTHWESTERLY CORNER OF SAID LOT 1; THENCE ALONG


THE SOUTHERLY LINE OF SAID LOT, NORTH 76°! 6'20" EAST 73.64 FEET TO THE

TRUE POINT OF BEGINNING; THENCE LEAVING SAID SOUTHERLY LINE, NORTH


05

o

45'15" WEST 130.22 FEET; THENCE NORTH 13

0

54

,

18" EAST 66.41 FEET; THENCE


NORTH 02

o

34 ' 0 r EAST 133.49 FEET;THENCE NORTH 16

0

14'37" EAST 71.66 FEET;


THENCE NORTH 1 l

o

16'08" EAST 57.88 FEET; THENCE NORTH 30

o

55

,

49" EAST 66.52

FEET; THENCE NORTH 08

o

37'3r.EAST 78.36 FEET; THENCE NORTH 36.

o

0r25",EAST


71.52 PF.HT: THENCE NORTH 45

0

34'48" EAST 113.98 FEET; THENCE NORTH 07

o

54M3"

EAST 85.33 FEET; THENCE NORTH 04

o

58'00

::

"WE5T 67.12 FEET; THENCE NORTH


15

D

17

,

54" WEST 40.33 FEET; THENCE NORTH 42

0

15'33

,,

 EAST 123.19 FEET; THENCE


NORTH 12

0

19'15" WEST 183.65 FEET; THENCE NORTH 48

o

14

>

06

,,

 WEST 36.88 FEET;


THENCE NORTH 41

0

41 '42" WEST 52.79 FEET; THENCE NORTH IQ'WOT ' EAST 12.36

FEET; THENCE NORTH 89

o

06'45" EAST 41.34 FEET; THENCE NORTH i0

o

20' 18" WEST


179.62 FEET; THENCE NORTH 10

o

16'10" EAST 143.89; THENCE 07

o

23'02" EAST 155.53

FEET; THENCE 13

o

04

1

10" EAST 51.86 FEET; THENCE NORTH 32

0

39'15" WEST 33.45

FEET; THENCE NORTH 0r08 ' 03" WEST 36.28 FEET; THENCE NORTH 29°11 '52" WEST


15.96 FEET; THENCE NORTH 15

0

44'56" EAST 73.50 FEET; THENCE NORTH 60

o

5 r 52"

EAST 19.84 FEET; THENCE NORTH 15

o

3r03" EAST 70.07 FEET; THENCE NORTH


05

o

51 'Ol" EAST 71.08 FEET; THENCE NORTH 67

o

37'50" EAST 16.40 FEET; THENCE


SOUTH 40

o

46

,

39" EAST 54.73 FEET; THENCE SOUTH 18

o

10'26

M

 EAST 55.10 FEET;


THENCE SOUTH 09° 11 '25" EAST 41.44 FEET; THENCE SOUTH 27

0

13' 14" EAST 66.35

FEET; THENCE SOUTH 02

o

45

,

25" EAST 34.14 FEET; THENCE SOUTH 50

o

29

,

03" EAST


30.60 FEET; THENCE SOUTH 00

o

09

,

20

,>

 EAST 11.78 FEET; THENCE SOUTH 31

0

11' 18"


WEST 23.23 FEET; THENCE SOUTH ]\

o

30

y

26

n

 WEST 29.12 FEET; THENCE SOUTH

75

o

48

,

09" WEST 11.50 FEET; THENCE 39

0

29'12" WEST 30.60 FEET; THENCE SOUTH

18

o

02'05" WEST 71.47 FEET; THENCE SOUTH 02

o

5 r45

,

 WEST 59.24 FEET; THENCE


SOUTH 08

o

39

,

36" EAST 39.81 FEET; THENCE SOUTH O e ^ ^ S " EAST 70.15 FEET;


THENCE SOUTH 0r27 ' 24" EAST 27.29 FEET; THENCE SOUTH 16

o

07'31" EAST 75.46

FEET; THENCE SOUTH 10

o

l VAT EAST 79.24 FEET; THENCE SOUTH 00

o

Q9

y

20" EAST


21.70 FEET; THENCE SOUTH 19

o

00'51" EAST 30.20 FEET; THENCE SOUTH 0Z

a

W 2T

EAST 96.15 FEET; THENCE SOUTH n

o

14' 41

M

 EAST 72.55 FEET; THENCE SOUTH

03

o

02'51" EAST 85.99 FEET; THENCE SOUTH 15

o

26'02" WEST 91.09 FEET;


J;\PROJ\05024QO!\Mapping\Enhibils\LaJonaAltaLowciCanyonEasc,doc
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EXHIBIT "A"

STORM DRAINAGE SYSTEM LOWER CANYON EASEMENT


LEGAL DESCRIPTION


THENCE SOUTH 14

0

27' 2r WEST 222.57 FEET; THENCE SOUTH 38

o

40'28" WEST 98.47

FEET; THENCE SOUTH 0l

o

l2 ' 05" EAST 67.91 FEET; THENCE SOUTH 27

o

57'20" WEST


250.78 FEET; THENCE SOUTH 33

D

01'02" WEST 102.10 FEET; THENCE SOUTH 2r 5 6

,

37"

WEST 42.83 FEET; THENCE SOUTH OO^S'OS' WEST 75.34 FEET; THENCE SOUTH

10

o

25

,

39" EAST 57.34 FEET; THENCE SOUTH 48

0

24'16" EAST 33.23 FEET; THENCE


SOUTH 09

o

55'26" EAST 59.27 FEET TO SAID SOUTHERLY LINE OF LOT 1; THENCE

ALONG SAID SOUTHERLY LINE, SOUTH 76

o

16

,

20" WEST 129.85 FEET TO THE TRUE

POINT OF BEGINNING.

SEE EXHIBIT EASEMENT PLAT, ATTACHED HERETO AS SHEETS 3, 4 AND 5 OF 5,

AND MADE A PART HEREOF.

ROBERT R. SIMS, R.C.E. 21649

LICENSE EXPIRES: 9-30-09

Dated:

J:\PRO.rO502400 l\Mapping\Exhibiis\LaJoIlaAliaLowerCanyonEasc.doc
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SCALE: r = 350'


EASEMENT PLAT

SHEET 3 OF 5 SHEETS

SEE EASEMENT DETAIL ON

SHEETS 4 AND 5 OF 5.

PREPARED BY:

LAND DESIGN CONSULTANTS, INC.

199 SOUTH LOS ROBLES AVENUE, SUITE 250

PASADENA, CAUFORNIA 91101

(626) 576-7000


STORM DRAINAGE SYSTEM


LOWER CANYON


EASEMENT AREA
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SCALE: T^ISO" 

EASEMENT PLAT

SEE SHEET 5

SHEET 4 OP 5 SHEETS


120

PREPARED BY:


LAND DESIGN CONSULTANTS. INC..

199 SOUTH LOS ROBLES AVENUE. SUITE 250

PASADENA, CAUFORNIA 91101

(626) 578-7000


STORM DRAINAGE SYSTEM


LOWER CANYON


EASEMENT AREA

LINE TABLE

LINE

Ll

L2

L3

L4

L5 .

L6

L7

L8

L9

LID'

L i l

L12

L13

L14 · 

L15 

LIS 

L17 

Lia 

L19 

L20 

L21 

BEARING


N05-45'15'W


N13'54 "1B"E

N16T4*37"E


r i " i n 5 Go t.

N3Cr55*49*E

Nos'arsrE


N36XH'2S"E


N07'54'13"E


N04

,

58

,

00''W

N15T7

,

54 'W

N12T9

,

15"W

sos-o rsrE-

S1576'02'W


SOn2'05"E

S2T56'37"W


S00'33"05'W


SIO^S^B 'E

S48*24'16"E


S09'55'26'E


S7613'0Q"W

S76'13

,

00"W

LENGTH


130.22*

66.41'


71.66*

' ' . '7 P.P.'

66.52'


78.36 '


71.52'


85.33'


67.12'

40.33'


183.65'


85.99'


91.09"

67.91*

42.83*


75.34'


· 57.34'


33.23'


59.57'


U.11*

19.63"

CURVE TABLE

CURVE 

Cl 

DELTA 

SB^S'SB" 

RADIUS 

345.40' 

LENGTH


231.45'
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SCALE: r ^l S O ' 

EASEMENT PLAT

SHEET 5 OF 5 SHEETS


CURVE TABLE

CURVE


Cl

· C2

DELTA 

mi^e " 

n9-a2'39' 

RADIUS 

474.00' 

274.00' 

LENGTH


142.22"

43.25'


UNE TABLE 1

LINE 

Ll 

12 

L3 

L4 

L5 

L6 

L7 

L8 

L9 

L10 

L i l 

L12 

L13 

L14 

L15 

L16 

L17 

LIS 

L19 

· L20 

L21 

L22 

L23 

L24 

L25 

U 6 

L27 

L28 

L29 

L30 

L31 

L32 

L33 

L34 

L35 

L36 

L37 

L38 

L39 

BEARING 

N12n9'15"W 

N48n4*06'W 

N4r41'42''W 

N19

,

49'07"E 

NSgTDe^S'E 

N13-04 '10"E 

N32-39'15''W 

NOT08'03"W 

N29*11'52

,

"W 

N15'44'56'E 

N6ff51'52"E 

NIS^I 'OS'E 

M05"51

,

01"E 

N67^7 '50'E 

S40

-

46'39'E 

S18*10"26'E 

sogni ŝ'E 
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16.40'


54.73'


55.10'
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PREPARED BY:

LAND DESIGN CONSULTANTS. INC.


199 SOUTH LOS ROBLES AVENUE, SUITE 25 0

PASADENA, CAUFORNIA 91101
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STORM DRAINAGE SYSTEM


LOWER CANYON


EASEMENT AREA
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GRANT DEED -

TEMPORARY DRAINAGE EASEMENT


IN THE UPPER CANYON


:. For valuable consideration, receipt of which is hereby acknowledge, La Jolla Alta Master

Council


HEREBY GRANTS to the City of San Diego, a municipal corporation in the County of

San Diego, Stale of Caiifomia, an exclusive temporary easement, and aright of way for access to

construct, reconstruct, maintain, operate, and repair a storm drain system consisting ofa partially

improved drainage system and an unimproved storm drain open channel plus twenty (20) feet in

width on either side, together with the right of ingress and egress, over, under, along and across


all that real property situated in the City of San Diego, County of San Diego, State of California,


described as follows;


[Legal Description to be Provided by LJAMC]

Reserving unto the Grantor herein, its heirs, assigns, and members all rights and remedies

it would othenvise hav^ regarding its fee interest in theCanyon. TheGrantee shall have the . .

exclusive right within its easement to erect buildings, masonry walls, and other permanent


structures, the planting, replanting or growing of trees; the changing ofthe surface grade; and the

installation of other drainage structures and improvements.


La Jolla Alta Master Council


Dated

Grantor:.

By:

This is to certify that the interest in real property conveyed by this instrument to the City

of San Diego, a municipal corporation, is hereby accepted by the undersigned officer on behalf of

the City of San Diego, pursuant to authority conferred by the Municipal Code, and the grantee

consents to recordation thereof by its duly authorized officer.


Dated;

For the City Engineer or his Designee


By: :

442117.1 EXHIBI T S
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GRANT DEED -

PERMANENT DRAINAGE EASEMENT IN LOT 1

For valuable consideration, receipt of which is hereby acknowledge, La Jolla Alta Master

Council.

HEREBY GRANTS to the City of San Diego, a municipal corporation in the County of

San Diego, State of Caiifomia, an exclusive pennanent easement, and a right of way for access to

construct, reconstruct, maintain, operate, and repair a storm drain system and related facilities


including any or all appurtenances thereto, together with the right of ingress and egress, over,

under, along and across all that real property situated in the City of San Diego, County of San

Diego, State of California, described as follows:


[Legal Description to be Provided by the City]


Reserving unto the Grantor herein, its heirs, assigns, and members all rights and remedies

it would otherwise have regardingits fee interest in the Canyon. The Grantee shall have the

exclusive right within its easement to erect buildings, masonry walls, and other permanent


.structures, the planting, replanting or growing of trees; the changing ofthe surface grade; and the

installation of other drainage structures and improvemems. Tiic City hereby quitclaims ihe

exclusive temporary drainage easement in Lot 1 which is attached hereto as Exhibit 1 thereby

dissolving said easement.


La Jolla Alta Master Council


Dated

Grantor:

By:

This is to certify that the interest in real property conveyed by this instrument to the City

of San Diego, a municipal corporation, is hereby accepted by the undersigned officer on behalf of

the City of San Diego, pursuant to authority conferred by the Municipal Code, and the grantee

consents to recordation thereof by its duly authorized officer.


Dated:

For the City Engineer or his Designee


Bv: :

442119.1 EXHIBIT C
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GRANT DEED -

PERMANENT DRAINAGE EASEMENT


IN THE UPPER CANYON


For valuable consideration, receipt of which is hereby acknowledge, La Jolla Alta Master

Council


HEREBY GRANTS to the City of San Diego, a municipal corporation in the County of

San Diego, State of Caiifomia, an exclusive permanent easement, and a right of way for access to

construct, reconstruct, maintain, operate, and repair a storm drain system consisting of


; including any or all appurtenances thereto,

together with the right of ingress and egress, over, under, along and across all that real property

situated in the City of San Diego, County of San Diego, State of Caiifomia, described as follows:


[Legal Description to be Provided by the City]


Reserving unto the Grantor herein, its heirs, assigns, and members all rights and remedies

it would otherwise have regarding its fee interest in the Canyon. The Grantee shall have the

exclusive right within its easement to erect buildings, masonry walls, and other permanent


structures, the planting, replanting or growing of trees; the changing ofthe surface giiiJe; aiid the

installation of other drainage structures and improvements. The City hereby quitclaims the

exclusive temporary drainage easement in the Upper Canyon which is attached hereto as Exhibit

I thereby dissolving said easement.


La Jolla Alta Master Council


Dated

Grantor:

By:

This is to certify that the interest in real property conveyed by this instrument to the City

of San Diego, a municipal corporation, is hereby accepted by the undersigned officer on behalf of

the City of San Diego, pursuant to authority conferred by the Municipal Code, and the grantee

consents lo recordation thereof by its duly authorized officer.


Dated:

For the City Engineer or his Designee


By : - _ _ :

442i20.i EXHIBIT D
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San Diego Municipal Code

 : 

Chapter 14: General Regulatiops

(3-2006)

§143.0126 Emergency Autborization to Impact Environmentally Sensitive Lands

Whenever deveiopmeni activity within envirnnmernaiiy sensiiivt: lands is deemed

necessary by order of the City Manager to protect the public health or safely, the City

Manager may authorize, without a public hearing, the minimum amount of impact


necessary to protect the public health or safety, subject to the following:


(a) If the emergency work involves only temporary impacts to environmentally


sensitive lands, a Neighborhood Development Permit or Site Development

Permit is not required provided the environmentally sensitive lands are

restored, in a timely manner to their natural state, lo the satisfaction ofthe

City Manager. Restoration shall be in accordance with a restoration plan that

conforms wilh the Biology Guidelines and is approved by the City Manager.

The restoration plan shall be submitted to the City Manager within 60 days of

completion ofthe emergency work and work on the approved restoration plan

shall be initiated wilhin 90 days of project completion or prior to the

beginning ofthe next rainy season, whichever is greater.

(b) If the emergency work results in permanent impacls to environmentally


sensitive lands, a subsequent Meighborhood Development Permit or Site

Development Penmil is required in accordance with all regulations of this


division. The application for the Neighborhood Development Pennit or Site

Development Permit shall be subniiucd within 60 days of complctior. - f the

emergency work.

(c) Wilhin the Coastal Overlay Zone, a Coastal Development Permit is required

for any emergency coastal development in accordance with Seciion 126.0718,

(Added J2-9-}997 by 0-18451 N.S.;.amended 10-18-1999 by 0-18691 N.S.;-'effective


1-1-2000.)

(Amended 11-28-2005 by 0-19444 N.S.; effective 2-9-2006.)

§143.0130 Uses Allowed Within Environmentally Sensitive Lands

Allowed uses within environmentally sensitive lands are those allowed in the

applicable zone, except where limiled by this section.


(a) Sensitive Coastal Bluff Areas. Permitted uses and activities in sensitive


coastal bluff areas, as indicated on Map Drawing No. C-713, are limited to the

following:


(1) Single Dwelling Units together with accessory structures and

landscape features incidental to residential uses;

Bicycle storage facilities;


Public comfort stations;


Public pergolas and gazebos;


Public parking lots;
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AGREEMENT FOR RJECONSTRUCTION

BETWEEN

LA JOLLA ALTA MASTER COUNCIL


AND

NAUTILUS GENERAL CONTRACTORS, INC.

(Fixed Price Contract)


This Agreement is the property of

Epslcn Grinncll & Howell. APC.


No part of this document may be copied or used without


permission of Epsten Grinncll &. Howell, APC.
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A G R E E ME N T F O R R E C O N S T R UC T I O N

(F ixed Pr ice C ontr a cl)

This Agreement is made effective this September, 2007, between ihc LA JOLLA ALTA MASTER COUNCIL (hereinafter referred

to as "Association"), a California mutual benefit non-profit corporation, and NAUTILUS GENERAL CONTRACTORS, INC.

(hereinafter referred to as "Contractor''), for the completion of the Work. The Work lo be completed is the conslruction or

reconstruction described in the Contracl Documents,

THE ASSOCIATION AND CONTRACTOR AGREE AS SET FORTH BELOW,


ART I CLE l


DEFINIT IONS


In this Agreement, the following words or phrases will have the following meanings:

1.1 "Addendum" or "Addenda" are written or graphic instrument(s) issued prior to the execution of this Agreement which modify


or interpret the Bid Documents by additions, deletions, clarifications or corrections.

!.2 The "Rnoineer" is the person or enlity appointed or engaged from time to time by the Association lo administer this AgrecmenL

Unless otherwise designaied, the specific Engineer appointed lo adminisier nils AgiccmciU will be cither Chuek G:lm=r.

r

 L?.r.d


Design Consultants or Les Reed. Geotechnical Explorations, Inc.

1.3 "Application for Payment" means the separate or combined form of application for a progress or final payment completed and

served by the Contracior on the Association and Engineer which document is in the form of AIA Document G702 and continuation


sheets or such other form and containing such other information or evidence as Ihe Engineer reasonably requires, but which

application has not been certified (approved, signed and dated) by the Engineer,

1.4 "Association" shall mean and refer to the "Owner," specifically the LA JOLLA ALTA MASTER COUNCIL, and the terms

"Association" and "Owner" shall be synonymous and interchangeable. Forthe purposes of this Agreement, Association's designated

representative is Gary Roth, President ofthe Board of Directors. Association is governed by iu Board of Directors who make all

decisions pertaining to the Project

1.5 "Authority" means any governmental agency or public or private body or any enlity subservient or supplemental thereto (except


the Association) with jurisdiction over the Project or Work by virtue of any law, statute, ordinance, regulation, rule or order.

1.6 "Basic Construction Cost" means the total or estimated cost to the Association ofthe Work except for any costs relating to or


consequent upon Change Orders or Construction Change Directives and excluding costs payable or attributable to the Engineer,

the Consultants, the Site, any Authority, insurance or bonding company or oiher costs which are the responsibility ofthe Association


as provided hereunder.

1.7 "Bid Documents" mean all documents and written statements provided by the Association or Engineer to contractors or the

Contractor in connection with and necessary and/or appropriate for inclusion in the Association's request for proposals and/or bids

from contractors, which documents generally include, but are nol limited lo. Drawings, Specifications, bidders' instmctions,


contractor's qualification forms, and bid forms. Bid forms may include line item pricing for major components of construction, and

such other requirements or forms included m any of these documents.

1.8 "Bulletins" are written or graphic instruments issued by the Engineer after the execution ofthe Construction Agreement which

requests a proposal from the Contracior that, if accepted by the Association, will cause a Modification. Bid Bulletins issued during

the bid process are not included within the definition of this paragraph.
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1.9 "Certificate for Payment" means the document (either separate or incorporated wilhin the form of Application for Payment)

signed and dated by the Engineer as certifying the sum approved by him due from the Association to the Contractor in respect of

a specific Application for Payment


1.10. A "Change Order" is a written authorization prepared by the Engineer and approved and executed by the Association, Engineer

and Contractor to change the scope of the Work, the Conlract Sum, or the Contract Time.

1.11 "Claim" means any dispute, issue or question between the Contractor and the Association arising out of any Construclion


Agreement, or any dispute, issue or question between the Engineer, the Association, and/or any member or resident of Association


arising out of this Agreement


1.12 "Construclion Agreement" or "Agreement" means Ihis agreement between the Association and the Contractor to perfonn the

Work or services necessary or desirable to repair or correct the Dcfeclivc Conditions, Construclion Agreement does not include

agreements with Engineer or Consultants. "Construction Agreement" shall mean the same as, and be interchangeable with, the terms

'Agreement for Conslruction," "Agreemenl for Reconstruction" and "Construction Contract."

1.13 A "Construction Change Directive" is a written instruction prepared by the Engineer and signed by the Association and the

Engineer, but not yet approved by Contractor, thai directs Contractor to change, add lo or delete from the Work, the Contracl Sum

or the Contract Time.

1.14 "Construction Documents" shall mean and refer to those certain Drawings, Specifications, schematics, Project Manual and

other necessary documents, prepared for the Project by Engineer or Consultants under related agreements between the Association


and the Engineer or Consultants.

1.15 "Consultants" means one or more individuals or entities providing professional consulting services in any capacity including


any architecture, engineering, construction management, buiiding inspection, or other field as the Association may from lime to lime


engage in connection with the Project

1.16 "Contracl Documents" is as defined in Paragraph 2.1 of this Agreement.

1.17 "Contract Sum" means the sum as specified in Paragraph 5.1 and payable by the Association to the Contracior in consideration


for the Work.

1.18 The "Contract Tune" is that period of time as specified in Paragraph 11.4, allowed in the Contract Documents for Contractor

to complete the Work,

1.19 "Contractor" means the persons or entity(ies) directiy engaged by the Association, to perform the Work. "Contractor" means

the same as, and may be interchanged with, the terms "General Contractor" and "Construction Contracior."

1.20 The term "day" means calendar day, "week" means seven (7) consecutive calendar days, and "monlh" means calendar months,


all including weekends and legal holidays.

1.21 "Defcciive Conditions" means the conditions referred to in the Contracl Documents to be repaired or replaced by Contractor.

1.22 "Drawings" are the pictorial and graphic description ofthe Work or proposed Work prepared by Architect or Consultants.

The Drawings show the design, location, dimensions and possibly the quantifications of the Work and include diagrams,

specifications, plans, details, elevations, sections and schedules.

1.23 "Final Completion" is lhat stage ofthe Work when Contractor has completed all obligations under the Agreement except for

warranty obligations, including, but not limited to, completion of all punch-list items following the Substantial Completion


inspection and submission of ail Project close-out documents, and the Engineer has certified the same.

( 1.24', "Indemnitees'" means and refers to the Association and its agents, employees, direclors, officers, attorneys and the Engineer

^and'its directors, officers and employees.
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1.25 "Intended purpose, appearance or results" means that which the Association has expressed or which is expressed or can be

reasonably inferred from the Contract Documents.

1.26 The terms "knowledge,

1

' "recognize," "discover" and "believe," including their respective derivatives and simitar terms in the

Contracl Documents, as used in reference to the Contractor, shall be interpreted to mean thai which the Contractor knows (or should

know), recognizes (or should recognize), believes (or should believe) and discovers (or should discover) in exercising all care, skill,


and diligence required by the Contract Documents or otherwise. Analogously, the expression "reasonably inferable" and similar


terms in the Contract Documents shall be interpreted to mean reasonably inferable by a contractor familiar with the Project and

exercising the care, skill and diligence required ofthe Contractor by the Contract Documents or otherwise.

1.27 "Legal Requirements" means all laws, statutes, ordinances, regulations, rules or orders which bear upon the Engineer,

Consultants or Contractor or the Engineer's, Consultant's or Contractor's performance of the Work or the services under this

Agreement, as the case may be.

1.28 "Lien" means any lien, claim; encumbrance or security interest in favor ofthe Contractor, Subcontractor, material suppliers,

design professionals, wage earners, or other entities having provided labor, materials, equipment and/or supplies for the Work which

are or may be filed or pursued against the Work, the Site, the Project and any improvements thereon.

1.29 "Minor Change Order" means minor variations to the Work issued by the Engineer in writing which do nol or ought not to

materially increase the lime or cost of performing the Work .

U O "Modifications" are written amendments to the Construction Agreemenl signed by both parties, a Change Order, a

Conslruction Change Directive, or a Minor Change Order .

i. j i "No fauit" MuslI Micar. cr.d refer tc delays di!

1

? to ̂ .t*: nf God, construction disputes or oiher instances where a party to this

Agreement has not caused, instigated or actually participated in, or could not reasonably have prevented the chain of events leading

up to a delay .

1.32 The phrase "persistently or consistently fails" and other similar,expressions, as used in reference to the Contractor, shall be

interpreted to mean any combination of acts and omissions, which causes the Association or the Engineer to reasonably conclude

that the Contractor will nol complete the Work wilhin the Contracl Time, for the Contract Sum or in substantial compliance with

the Contract Documents.

1.33 "Product Data" is information furnished by the Contractor necessary to fully illustrate and evaluate materials or equipment

for some portion ofthe Work .

1.34 The "Project" is the entire investigation, design, bidding and construction intended by the Association to be performed atthe

Sile, including construction by the Association or by separate contractors other than the Contractor.

135 "Project Manual" includes the Bid Documenls, sample forms, Specifications, Drawings, contract conditions and all documents

usually assembled by a Contractor and Engineer for a similar contract and project

t.36 "Provide" or "perform," including derivatives thereof, mean lo properly undertake, fabricate, complete, transport, deliver,

install, erect, construct and furnish all labor, materials, equipment utilities, apparatus and appurtenances necessary lo properly

complete the Work or requirements ofthe Contract Documents. .

1.37 "Samples" are physical examples lhat demonstrate specific workmanship, materials or equipment and which establish

siandards by which the Work must be performed.

1.38 "Schedule" shal! mean and refer to those certain written or graphic statements designating a lime upon which a task or duty

is to be accomplished or completed.

1.39 "Shop Drawings" are diagrams, drawings, and other data prepared by Contractor for the Work to illustrate some portion of

the Work, or the method or means whereby the Work will be performed.
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1.40 "Site" shall refer to the area (buildings and grounds) within the boundaries ofthe common interest subdivision managed and

controlled by Association more fully described in the Association's governing documents.

1.41 "Specifications" are those norlions ofthe Contract Documents that contain the written requirements for the performance of

the Work, including requirements for materials, techniques, equipment, construction systems or methods, standards and

workmanship, as appropriate for each respective discipline involved in the Work.

1.42 A "Subcontractor" shall mean a person or enlity that has a direct contract wiih the Contractor or who has a contract (however


far removed) wiih any Subcontractor to provide labor, malerials, and equipment for a portion ofthe Work.

1.43 "Submittar means any proposal including, but not limiled to. Product Data, proposed substitutions. Samples and Shop

Drawings by the Contractor to the Association and Engineer with regard to any aspect of the performance, materials or content of

the Work which expands upon, modifies or changes the Work.

1.44 "Substantial Completion" means the date when the-Work has been completed to the Engineer's reasonable satisfaction, and

all requirements of permits, approvals, and licenses issued by any Authority have been fulfilled.


1.45 Technical terms have iheir well known meanings within the construction industry unless otherwise defined herein . Terms nol


defined herein shall mean the same as the term is defined in AIA Form A201, General Conditions of the Agreement for

Construction, current as ofthe date of this Agreement whenever the term is defined in said document.

1.46 "Work" means the scheme of improvement as a whole to be undertaken by Contractor, and the services, material or

requirements to be performed or provided to correct or remedy Ihe Defective Conditions and specifically including the scope of work


described in this Agreement, The Engineer will be deemed to have the responsibilities set out herein in respect of all Construction

Agrecmcub pciiaiiiing to the Prcjeet unless any or.t or morr svr^ C^n^mctinn Agreements are specifically excluded herein!.


ARTICLE 2

THE CONTRACT DOCUMENTS.

2.1 The Contracl Documents consist of this Agreement the Drawings, Specifications, Addenda, Bid Documents, and the following


documenls, all of which are listed below and are to be considered as one integrated, comprehensive contract:


2.1.1 Declaration to Procure Payment consisting of one (I) page, attached hereto as Exhibit "A" and incorporaled herein

by reference. . . ·

2.1.2 Schedule of Contractor's Hourly Rales, consisting of one (I) page, attached hereto as Exhibit "B" and incorporated

herein by reference.

2.1.3 Compliance Schedule of Required Provisions, consisting of one (1) page, attached hereto as Exhibit "C . and

incorporated herein by reference .

2.1.4 . Grading Plans for Phase 1 (Emergency)AitaLaJollaRcstoration,Lot 1,Map No. I275l

>

shccts labeled I-D through

7-D inclusive, prepiared by Land Design Consultants, daled June 28, 2007, consisting of seven (7) sheets

2.1.5 . Bid Proposal prepared by Contractor, consisting of five (5) pages, dated July 10, 2007, attached hereto, marked

Exhibit "D" and incorporated herein by reference^

2 2 In the event of inconsistencies wilhin or between parts ofthe Conlract Documenls, or between the Contracl Documents and

applicable standards and Legal Requirements, the Contractor shall (1) provide the better quality or greater quantity of Work, and

(2) comply with (he more stringent requirement standard, or Legal Requirement, either or both in accordance with the Engineer's

. determination.
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ART ICLE 4

ASSOCIATION'S RESPONSIBILIT IES


4.1 The Association, upon reasonable written request, shall furnish to the Contractor wilhin a reasonable time with the following:


(1) information necessary for Contractor to give Association's notice of Contractor's mechanic's lien rights; (2) evidence that

financial arrangements have been made to fulfill the Association's obligalions under this Agreement; and (3) a legal description of

the Site.

4.2 Association will provide Contractor and Subcontractors, upon the request of Contractor, reasonable access to the Site prior to

commencement of the Work.

4 3 Association agrees to advise its members, owners, tenants and residents to remain clear ofthe Work as is practical.

4.4 Association represents that it has the authority under its governing documents to enter inio this Agreement.

4.5 Association shall purchase and maintain property insurance as required by its corporate governing documents, until final


payment under this Agreement has been made. This property insurance shall be a broad form policy readily available to common

interest developments. Coverage for other perils is not required except to the extent specifically required by this Agreement or the

Conlract Documents,

ART I CLES


CGNTHACTS'JM AMD CHANGE* TO CONTRACT SUM - FIXED PRICE


5.1 Contract Sum. The Association shall pay to the Contractor for the Contractor's performance ofthe Contracl, the Contracl Sum

of Two Million Seventy-Seven Thousand Five Hundred Twenty and 84/100 Dollars ($2,077,520.84), subject to adjustment for

additions and deductions pursuant to.Change Orders and Conslruction Change Directives. The Contract Sum shall include, but is

not limiled to, the Contractor's profit overhead, supervision, and general and administrative costs. In addition lo any adjustments

pursuant lo Change Orders or Construction Change Directives, the Contract Sum may be reduced or extinguished by breach or

default of the Contractor under this Agreement


5.2 Additional charges or credits to the Contract Sum shall be made by Change Order on a unit price basis calculated according

to the unit prices listed in the Conlract Documents (or "if not so listed, then the reasonable value ofthe Work as calculated in

Paragraph 5 3 , below). Any changes which add to the cost ofthe Work shall increase the Contract Sum and any changes which

omit or reduce the cost ofthe Work shall decrease the Contract Sum according to the unit price of such changes. Contractor shall

· process all unit price Change Orders as provided in Paragraph 10.1 hereof, and Association will have no obligation to pay Contractor

for unit price Change Order work performed prior to receiving the necessary approval outlined in Paragraph 10.1.

5.3 -For any adjustments to the Contracl Sum for which unit prices are not specified in the Contract Documents, the following


percentages of cosls shall be attributable to the change in the Work:


5.3.1 Changes which add to the cosl ofthe Work shall be reimbursable at Contractor's cosl plus seventeen percent (17%)

for profit overhead, insurance, and administrative costs (but not Contractor's general conditions), and changes

which reduce the cost of construction shall reduce the Conlract Sum by an amount equal to the cost savings plus

seventeen percent (17%).

5.3.2 . When both additions and credits are involved in any one change, the allowance for overhead, profit supervision,

and administrative costs, shall be figured on the basis ofthe net difference, if any,

5.4 Overtime, when specifically authorized by the Association and not as an Extraordinary Measure as defined in Paragraph 11.5,

shall be paid for by the Association on Ihc basis of Contractor's actual labor expense, including Contractor's aclual employer's

payroll burden . Overhead, profit supervision, and general and administrative costs will nol be paid by the Association for overtime.
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ARTICLE 6

PROVISIONS FOR PAYMENT


6.1 There are no stan-up costs to be paid under this Agreement.

6.2 The Contracior shall be entitled to apply for progress payments by serving an Application for Payment not more than once per

month starting on the last day ofthe month following the Commencement Date.

6.3 All payments to Contractor (except the Final Payment) shall be subject lo a retention in the amount often percent (10%) ofthe

amouni ofthe Application for Payment.

6.4 Prior to submission ofthe first Application for Payment and as a precondition for the issue of any Certificate of Payment the

Contracior will submit an itemized Schedule of Values to the Engineer for review and approval. The Schedule of Values will be

the basis of payment to Contractor in the Applications for Payment, and shall (1) apportion the total cost of the Work among the

various portions ofthe Work so as to fairly and accurately allocate the total Contract Sum across all ofthe Work, and (2) shall be

supported by such data in order to substantiate its accuracy as Association and Engineer may reasonably require . The parties agree

lhat Exhibit "D" will constitute an acceptable Schedule of Values. Applications for Payment (I ) may include requests for payment

authorized by Construction Change Directives, even though these Construction Change Directives have not yet been included in

approved Change Orders; (2) shall not include amounis that Contractor does not intend to forthwith pay to Subcontractors; and (3)

subject to Paragraph 6.5 below, may include the cost of materials and equipment purchased in reasonable amounts and to be used

exclusively forthe Work as delivered and stored on or off the Site, provided as regards all materials stored off Site, the Contractor

firsi proviuei t'casonablc sccets for In^iw-Hon thereof as requested from lime to time by the Engineer.

6.5 Title to all Work materials and equipment covered by an Application for Payment will pass to the Association immediately upon

Association's payment therefor,- but Contractor shall remain totally liable for ail risk of loss or damage until incorporation of-lhe-

malerials or equipment into the Work.

6.6 Provided that an Application for Payment is received by the Engineer not later than the last day ofa month, the Association


shall make payment to the Contractor noi later lhan the twentieth (20th) day ofthe following monlh. Ifan Application-for Payment

is received by the Association and the Engineer after the application date fixed above and subject to the issuance of the Certificate

of Payment as above, payment shall be made by the Association not later than twenty (20) days after receipt of the Application for

Payment In all cases, payment by Association shall not be due to Contracior until Engineer has issued a Certificate of Payment

indicating that Contractor is entitled to receive the sum requested.

6.7Notwithstanding the provisions of Section 6.6, Contractor and Association acknowledge and agree that Association is collecting


the Contract Sum"from the Unit owners pursuant to a special assessment in which the last payment is not due until August, 2008 .

As such, it is anlicipaled that Contractor will invoice for Work completed in excess of funds available and that Contractor will


complete all Work before the final assessment becomes due . The parties agree lhat Association shall not be in breach of its


obligations to pay Contractor for Work performed provided lhat Association complies wilh the following special provisions. The

parties further agree that in case ofa conflict between the provisions of this Section 6.7 and the provisions of any other seciion of

this Agreement the provisions of Section 6.7 and it sub-parts shall prevail.

6.7.1 Association will pay Contractor for the amounts invoiced for Work completed lo the extent it has collected special


assessment payments from the Unit owners up to the amouni of the accumulated invoice amounis;

6.7.2 Uniil the Association obtains the line of credit described in Section 6,7.4, Association will supplement ihe

collected special assessment amounts with existing Association reserve funds, up to a maximum of $300,000;


6.7.3 Provided Contracior has invoiced in any given month, or has accumulated unpaid amounis over multiple invoices


in excess of SI 75,000, Association shall pay a minimum of $175,000 each month until the Contracl Sum has been


paid in full. Nothing in this paragraph allows Association to pay only S 175,000 if additional funds are available

to pay the earned and invoiced amounts;
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6.7.4 Association will apply for, and attempt to obtain, a line of credil from a commercial bank in an amount necessary

for Association to keep currenl or bring all accumulated invoices currenl, up to £1.0 million. Contracior

acknowledges that the consent ofthe Unit owners is required in addition to the consent ofthe commercial bank

will be required before any line of credit funds can be obtained, which process will take a minimum of 60 - 90 days

from the date this Agreemenl is executed by the parlies;

6.7.5 Association agrees to notify Cpnlraclor of any unusual or unexpecled problems wilh the collection ofthe special


assessment Unusual and unexpected problems are defined as unpaid accumulated receivables in excess often

percent (10%) ofthe accumulated amounts due and payable or a lawsuit being filed seeking an injunction to halt

the special assessment or the issuance ofa temporary restraining order by a court of competent jurisdiction halting

collection ofthe special assessment;


6.7.6 Provided Association fulfills ihe above terms. Contractor will carry up to $400,000 in unpaid receivables for up

. to ninety (90) days, without interest.

6.8 Wilhin ten (10) days of Contractor's submission of an Application for Payment the Engineer will review the Application for

Payment and will: (I) issue a Certificate for Payment to Association; or (2) advise Conuaclor and Association ofthe reasons why

the Certification for Payment is being withheld, either in whole or in part. The Association agrees not to withhold payment ofthe

entire Application for Payment if the disapproved portion can be segregated from the approved portion ofthe Application. If

certification is withheld, Engineer and Contractor shall attempt lo agree on a revised amouni that can be certified. If agreemenl

between Engineer and Contractor is not achieved . Engineer shall certify the amouni to the extent which Engineer considers


appropriate.

6.9 Engineer may decide to withhold certification, in whole or in part if, in the Engineer's reasonable view, the Contractor is not


emuicti to pay mem ;»'ilic i.T.cur.t eppl

:

.=d fc: lr. zr.y Appticaffon f<?r PaymRni as: (1) the Contractor has not completed Work to the

point indicated in the Application for Payment; (2) (he Contractor has not expended or used the time and materials claimed; (3)

defective work has nol been remedied; 4) third party claims have been filed or may be filed; 5) Conlraclor's failure to pay

'Subcontractfft'S Of material supplieryr6)-£ngineer haŝ a reasonafale'belieftharContractorcarmpt-finish-the-Work-fbnhe--unpaid-

ba lance ofthe Contract Sum; 7) there is unrepaired damage lo the Association's buildings or common areas caused by Contractor,

8) Engineer has a reasonable belief that Contractor cannot finish the Work within the Contract Time; 9) the Contractor has

consistently failed to do the Work in accordance with the Contract Documents. Engineer may certify any amounts withheld once

the condiiion causing the withholding of certification has been removed.

6.10 Payments due and unpaid shall bear interest from the date due at the rate often percent (10%) per annum unless such rale or

rates exceed the maximum lawful rate of interest when the rate of interest shall be the maximum allowable by law,

ART I CLE?


LIENS, WARRANTIES AND INDEMNITIES


7.1 Applications for Payment shall include a current statement from the Contractor setting forth all Subcontractors and materialmen

wilh whom the Contractor has subcontracted, the amouni requested for any Subcontractor or materialman in the Application for

Payment and the amount to be paid lo the Contracior from such progress payment, together with a current duly executed conditional


or unconditional waiver ofLien from the Contractor and all Subcontractors and materialmen establishing satisfaction ofthe payment

requested by the Contractor in the current Application for Payment All such Lien releases submitted by Contractor and all

Subcontractors and material suppliers must be submitted on statutory forms without changes of any kind and shall include the

"Declaration to Procure Payment" ofthe Contractor's, Subconlractor's or material suppliers' Association or principal that there are

no extras furnished before the release date for which payment has not been received and that there are no furnished labor, services,

equipment or material that was not compensated by the progress payment except as are specifically identified in the Declaration

to Procure Payment, a copy of which is attached to this Agreement as Exhibit "A.* For the second and all subsequent Applications


for Payment, Contractor and all Subcontractors and material suppliers shall be required to submit Unconditional Waiver and Release

upon Progress Payment forms for the prior month's work for which conditional Lien releases were previously submitted.

7.2 Contracior warrants lhal all Work contained in an Appiication for Payment is or immediately on payment will be free and clear

of al! Liens. To the extent that the Association is cunent on all payments to Contractor or Subcontractors (in case of assignment),
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the Coniractor further expressly undertakes to defend the indemnitees, at the Contractor's sole expense, against any actions, lawsuits


or proceedings brought against Indemnitees relating lo Liens. The Contractor hereby agrees to indemnify and hold Indemnitees

hannless against any such Liens or claims relating thereto and agrees to pay any judgment or lien resulting from any such actions,


lawsuits or proceedings. . ' " - . . - · - . - · . .

7.3 The Association shall be entitled to withhold any payments otherwise owed to Ihe Contractor due to a Lien bul may release such

payment if the Contractor (but without prejudice to Paragraph 7.2) obtains and pays for security acceptable to the Association or

a Lien bond which is: (1) issued by a Stale of California admitted surety and in a form acceptable to the Association, and (2) in an

amount not less than One Hundred Fifty percent (150%) of such Lien claim.

7.4 Without prejudice to the above, the Association shall have the right to settle any actual or potential Lien or Lien claim by

payments to the aclual or potential lien claimant or by such other means as the Association in the Association's sole discretion, after

providing a minimum of seventy-two (72) hours notice to Contractor and allowing Contractor a reasonable opportunity lo resolve

the same, determines is the mosl economical or advantageous method of settling the dispute. The Contracior shall reimburse the

Association, upon demand, for any payments so made^ Association shall nol be entitled to the relief described in this paragraph

if, during said seventy-two (72) hour period, Contracior provides a bond to proiect against the Lien.

7.5 Should Contracior fail to submit all Lien releases or should Contracior submit other than Unconditional Lien Releases Upon

Progress Payment (or Final Payment), Association may, as a matter of right issue checks payable to both the Contractor and to the

Subcontractors and materialmen who have nol submitted Uncondilional Lien Releases Upon Progress Payment (or Final Payment)

in payment of ihe amounts due under the Application for Payment.

7.6 Upon receipt ofthe payment from Associalion, Contractor shall immediately pay all Subcontraciors and material suppliers the

portion ofthe payment to which they are entitled. Should Contractor fail lo pay any Subcontractor.or, material supplier, the

Association is entitled (but nol obliged) lo pay the Subcontractor or material supplier directly.

-ARTiGfcE-S-

PAYMENTS TO ASSOCIATION


8.1 If the Association is entitled to reimburseraent or payment from the Contracior, such payment shall be made within ten (10)

days after demand by the Association. Without prejudice to the Association's other rights, if the Contracior fails to promptly make

any payment due the Association, or the Associalion incurs any costs and expenses to recover any sums due, cure any default of

the Contracior or to corrccl defective Work, the Association shall have the right to offset such amount against the Contract Sum and,

in the Association's sole discretion elect cither lo (1) deduct such payment due and costs and expenses incurred from any payment

then or thereafter due the Coniractor from the Association, or (2) issue a written notice to the Coniractor reducing the Contract Sum

by en amount equal to that which the Association is entitled.

8.2 All payments due to the Association and unpaid shall bear interest from the date due at the rate often percent (10%) per annum

unless such rate or rates exceed the maximum lawful rate of interest when the rate of interest shall be the maximum allowable by

law.

ART ICLE 9

SUBSTANTIAL AND FINAL COMPLET ION


9.1 Substantial Completion. When the Contractor considers that the Work has reached Substantial Completion, il shall serve notice


to this effect on the Engineer who shall inspeel the Work within 10 days thereafter . When the Engineer agrees that the Work is at

Substantial Completion, Engineer shall issue a Certificate of Substantial Completion and immediately serve copies on the

Association and Contractor.

9.2 Final Completion, Once Contractor has completed ail ofthe Work, including all "punch-list" items, Coniractor shall serve

notice on Ihe Engineer who shall conduct a final inspection within 10 days thereafter . If Engineer agrees that Contractor has
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completed all of the Work and all other requirements of the Contracl Documents, the Engineer shall issue a Notice of Final

Completion and serve copies on Ihe Association and Contractor.

9.3 Except as proviueJ in Article & hereof, the ten percent (10%) retention shall be paid by Association as part of the Final .Payment


9.4 Final Payment. Final Payment shall be made (a) thirty-five (35) days after recordation of a Notice of Completion, or (b) ten

(10) days after the Engineer issues the Certificate of Final Payment, whichever occurs later. Association shall record (he Notice

of Completion within five (5) days after receiving from the Engineer ihe Certificate of Final Payment.

9.5 Acceptance ofthe Final Payment by the Contractor, Subcontractor or a materia! supplier shall constitute a waiver of any and

all Claims the Contractor, Subcontractor or material supplier has or may have, which are known (whether submilled or not) lo

Contractor at ihe time ofthe Final Payment.

ART ICLE 10

CHANGES IN THE WORK


10.1 Changes of any size and scope may be made in the Work by the Associalion and Coniractor after this Agreement is execuled

and shall nol affect the validity of this Agreement. All such changes in the Work shal] be in writing in the form ofa Change Order,


Construction Change Directive or a Minor Change Order. Unless other written instructions are provided to Contractor by

Associalion, no Change Order work shall be commenced by Contractor until ihe written Change Order has been approved and

signed by Contractor, Engineer and Association. For the purposes of ihis provision. Engineer's and Association's consent lo a

Change Order will be considered obtained if there are field holes or other document that will ultimately lead to a formal Change

Order thai has ucen slghcu uy Lngincer's cr.-Sitc representative and any one of 'he foHow'ng fnr the, Associatinn: Art Stromberg.

Gary Roth or Marie Trentacosta. In the event Contracior commences work on a Change Order prior to receiving the requisite

consents ; Contractor shall not be paid for said work. Contractor shall complete all such Change Orders, Conslruction Change

UitectWes and Minor Change Ord ers In a tcasonably prompt lime. A change in the ContraclSum or the Contract l ime sh"ainw~

accomplished only by Change Order or Constniction Change Directive. No course of conduct or dealings between the parties, nor

express or implied acceptance of alternaiions or additions to the Work, and no claim that the Associalion has been unjustly enriched

by any alteration or addition lo the Work, whether or not there is any unjust enrichment to the Work, shall be the basis of any claim


to an increase in any amouni due under the Contracl Documents or a change in any lime period provided for in the Contract

Documents.

10.2 Should Contractor disagree with the adjustment in the Contract Time, Contract Sum, or the work contained in the Construction

Change Directive, Contractor shall notify Engineer in writing ofthe basis for the disagreement and shall present Contractor's

proposed change in the Work, Contract Sum or Conlract Time. Should the parlies not ultimately agree, the Contracior shall keep

an itemized accounting, wiih supporting data, of all work performed under the Constmction Change Directive including the

following: (1) cosls of labor, including insurance, benefits, worker's compensalion insurance, and wage expenses; (2) costs of

materials, supplies and equipment; (3) rental costs of machinery and equipment, exclusive of hand tools; (4) costs of premiums for

bonds and insurance, permil fees and taxes related to the Work; and (5) costs of supervision and office or field personnel lhat is

attributed to ihc Constmction Change Directive.

ART ICLE I I


COMMENCEMENT AND COMPLET ION


11.1 The Commencement Date shall beeslablished in a Notice To Proceed issued by the Engineer or Association. T he Notice to

Proceed shal! provide Contractor at least seven (7) days advance notice prior to the actual commencement the Work .

I L2 Notwithstanding Section 11.1, this Agreement shall nol lake effect and Contractor shall undertake no work for which

Coniractor anticipates receiving any compensation until Association notifies Contractor that Association has obtained funding for

the project Association will notify Contracior in writing when said funding has been obtained. Said notice may be in the form of

a Notice to Proceed. The Commencement Date will then be set at ten (10) days after Contracior receives the Notice to Proceed or

such later date as may be specified in the Notice to Proceed .

SD2791B6v6 12



000381'


11.3 The Coniractor shall not commence the Work prior to Ihe effective date of insurance or bonding required by Article 21 .

However, Contractor's failure to produce evidence ofthe required insurance or bonding shall not change the Commcncemenl.Date

or allow Contractor additional time lo complete the Work.

11.4 The Contractor shall proceed expeditiously with sufficient personnel and equipment and shall achieve Final Completion of

the entire Work not later than seven (7) months after the Commencement Date, subject to adjustments of this Contracl Time pursuant

to Change Orders and Construction Change Directives, and subject to Association's right to terminate the Agreement as provided

in Article 14 hereof.

11.5 In the event and so often as the Engineer reasonably determines thai the perfonnance ofthe Work has nol progressed or

reached ihc level of completion required by ihe Contract Documents or as specified in the construction schedule for the Work or

there is olherwisc cause for (he Association to reasonably determine that the Work will not be completed in accordance with ihe

Conlract Documenls, the Engineer shall have the right to order the Contractor to take concclivc measures necessary to expedite the

progress of conslruction, including, without limitation, (I ) working additional shifts or overtime, (2) supplying additional manpower,

equipment, and facilities and (3) other similar measures (hereinafter refened to collectively as "Extraordinary Measures") . Such

Extraordinary Measures shall continue until the progress ofthe Work as determined above is saiisfactory to the Engineer. The

Association's right lo require Extraordinary Measures is solely for the purpose of ensuring the Contractor's compliance with ihe

construclion schedule or Conlract Documents and the Contractor shall not be entitled lo an adjustment in the Contract Sum or the

Contract Time in connection with Extraordinary Measures required by the Association pursuant to this Article,

11.6 Time is ofthe essence to this Agreement and all obligations thereunder. The Contractor will prosecute the Work unthtenupted


and diligently until completed.

] 1.7 There are no liquidated damages or performance bonuses payable under this Agreemenl.

11.8 Subject to Paragraph 11.9, the Contracl Time shall be extended by such extent as shall be determined by the Engineer as is

reasonable due to: (1) the acts or omissions of Association to the extent that these are breaches ofthe terms herein, (2) Acts of God,

"(3) fire not caused by tftereontractur, (4)piecipitatiarrfaHing-on

-

thc-Sitc-ay

:

provided-in-Paragraph-H-rl^r


11.9 Extensions ofthe Contract Time will be given by Change Order to the extent delays described in Paragraph 11.8 will prevent

the Contracior from achieving Final Completion within the Contract Time and (1) if the performance ofthe Work is solely due lo

a cause listed in Paragraph 11.8, and (2) is not caused, or couid not have been anticipated, by the Contractor, or (3) could not be

limiled or avoided by the Contractor's timely notice to the Associalion of matters which would have avoided the delay, and (4) is

of a duration of al least one (1) day.

11.10 Weather Delays - Contractor shall be entitled to additional time to complete the Work of Ihis Agreement when precipitation,


moisture, wind or other climatic condition prevents Contractor from performing the Work in a safe or quality manner. The amount

of precipitation falling on the site shall be considered equivalent to the amount of precipitation officially reported as having fallen


at the official U.S. Weather Reporting Stalion located nearest the Site.

For each day of rain, defined as any measurable precipitation, the Comract Time shall be extended for such duration as Engineer

shall determine as reasonable and necessary. AU such rain delays must be certified by Associalion or Engineer, and Contractor is

responsible for notifying Engineer of its request for an extension of the Contract Time. For weather delays other lhan rain,

Contractor must notify Engineer on the day ofthe delay and receive Engineer's approval for the delay the length of which shall be

detennined by Engineer. Extensions of time based on weather delays must be approved by Change Order. Contracior shall nol be

entitled io a delay day should Contracior elect to work on a day lhat would otherwise have qualified as a weather delay day, or if,

in the Engineer's opinion, adverse weather would nol materially affect the Contractor's ability lo perform the Work scheduled for

lhal day .

As to any request for an extension ofthe Contract Time, Engineer may increase the number of allowable delay days when, in the

Engineer's opinion, the time allotted herein would not be sufficient to allow Contractor to perform the Work in a quality manner.

11.11 Except as expressly allowed in this paragraph a permitted extension in the Contracl Time shall be the sole remedy, of the

Contractor for any hindrance, obstruction or delay (collectively refened lo in this Article as Delays) in performing the Work,

whether or not such Delays are foreseeable, unless a Delay is caused by acts of the Association constituting active interference with
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the Contracior's perfonnance ofthe Work, and only to the extent such acts continue after the Contractor furnishes the Association

wiih written notice of such interference. For delays in excess of 2 consecutive work days, Contractor will be entitled lo

compensation (by way of Change Order) for standby rates as set forth in the Caltrans Rental Rate Book for the period April 1, 2O07


through March 31, 2008, or the actual standby rental rates incuned by Coniractor (vvtthcyt markup), whichever is less. Contractor

will make every reasonable effort to avoid any standby costs whalsoever . In no event shall the Contractor be enlitled to any

additional compensation or recovery of any damages, in connection wilh any Delay, including, without limitation, consequential

damages, lost opportunity costs, impact damages or other similar remuneration. The Association's exercise of any of its rights or

remedies under the Contracl Documenls (including, without limitation, ordering changes in the Work or directing suspension,

rescheduling or correction ofthe Work), regardless ofthe extent or frequency ofthe Association's exercise of such rights or

remedies, shall not be construed as active interference with the Contractor's performance of the Work.

ART ICLE 12

TERM


12.1 Without prejudice to the provisions of Articles 14 and 14, the Agreement shall be for an initial twelve (12) month term and

is effective as of the Commencement Date.

12.2 Extensions. If the Coniractor has not reached Final Completion prior to the end of the initial term, and except as provided

below, this Agreement will be renewed for an additional six (6) month period, or until the Contractor reaches Final Completion,

whichever is the earlier date. The Association may notify the Contractor of its intent not to renew this Agreemenl by providing

Contractor with written notice of its inlenl not lo renew at least thirty (30) days prior to the end of any term.

ART ICLE 13

TERMlNATIO^^AtflE^tISPE^^OrV-BY-ASSOetATtON- '-

13.1 Notwithstanding the provisions of Article 13, the Association solely may terminate the Contract in whole or in part for the

Association's convenience and without cause or reason ("Tennination at Will"), on seven (7) day written notice to Contractor.

A Tennination at Will shall be by a notice of termination delivered to the Contractor specifying the extent of termination and the

effective date.

13.1.1 Upon receipt ofa notice of Termination at Will, the Contractor shall immediately, in accordance with instructions


from the Association, proceed wilh perfonnance ofthe following duties regardless of delay in determining or

adjusting amounts due under this paragraph: (1) cease operation as specified in the notice; (2) place no further

orders and enter into no further subcontracts for materials, labor, services or facilities except as necessary to

complete continued portions ofthe Contract; (3) terminate all subcontracts and orders to the extent they relate lo

the Work terminated; (4) proceed to complete the performance of Work not terminated; and (5) take action that

may. be necessary, or the Association may direct, for the prelection and preservation ofthe Work and Ihe Site.

13.1.2 Upon Termination at Will, the Contractor shall recover as its sole remedy, payment for Work properly performed

in connection with the terminated portion ofthe Work prior to the effective date of Termination at Will and for

items properly and timely fabricated off the Site,.delivered and stored in accordance with the Association's


instructions. The Contractor shall additionally be entitled to be compensated for Contractor's actual cost without

mark-up, of removing the equipment from the Site. The Coniractor hereby waives and relinquishes all other claims


for payment and damages, including, without limitation, anticipated profits.

13.1.3 The Association shall be credited for (1) payments previously made to the Contractor for the completed portion


ofthe Work, (2) claims which the Association has against the Contractor under the Contract and (3) the vaiue of

. the materials, supplies, equipment or other items that are lo be disposed of by the Contractor that arc part ofthe

Contract Sum.
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13.2 Suspension at Will. The Association may, with or without cause or reason, suspend the Work for such period of time as the

Associalion may deem appropriate not to exceed fifteen (15) days. Associalion shall notify Contracior in writing should Association


elect to suspend the Work for any reason. For suspensions in excess of 2 consecutive work days, Coniractor will be enlitled to

compensation (byway of Change Order) for standby rates as set forth in the Caiirans Renial Rale Book for the period April 1, 2007.

through March 31,2008, or the actual standby rental rates incuned by Coniractor (without markup), whichever is less! Contractor

will make every reasonable effort lo avoid any standby costs whalsoever.

13.3 Redirection of Work . The Association shall be entitled lo direct postponement or rescheduling of part ofthe Work when, in

the Association's discretion, postponement or rescheduling is reasonably necessary to accommodate special circumstances of any

one or more member(s) or residents).

13.4 The Association may terminate this Agreement for cause (Termination for Cause) upon five days written notice to the

Contracior and Contracior's surety if the Contractor: (1) consistently fails or refuses lo supply sufficiently skilled workers or the

proper materials; (2) fails lo make timely payments to Subcontractor's or Contractor's employees or material suppliers; (3) fails to

comply with Legal Requirements; (4) commits a substantial or material breach of this Agreement; (5) breaches any express wananty

made under the Contracl Documents; (6) fails when requesled to furnish the Associalion with assurances satisfactory to the '


Associalion evidencing the Contractor's ability to complete the Work in compliance with all the requirements ofthe Contract

Documents; (7) fails, after commencement ofthe Work, to proceed continuously with the construction and completion ofthe Work

for more than ten (10) days, except as permitted under the Contract Documents; (8) fails to consistently perform quality

workmanship with skilled personnel and specified or higher-quality materials; and/or (9) fails to have, keep or maintain any ofthe

required insurance policies or bonds in full force and effect as provided in Article 21.

13.5 Tennination for Cause by Association shall not prejudice any of Association's rights or remedies under the Agreement or in

law. After the five-day notice period. Association may lake possession ofthe Site and all malerials,, tools, construction machinery

or nther nrnnrrrv nf the Contractor that remain on the Project. Associalion may accept assignment ofthe Subcohtraclor agreements

outlined in Article 16 of this Agreement and may proceed to finish me Work. Contractor shall noi he eniiiicu to receive any further

payment until the Work has been completed. All additional expenses incuned by Association, including, but not limiled to,

· expenses ofthe EngineerrConstihants.aEcnts, and lonstroction costs; shatl-bc deducted from any unpaid balance-on thc-€ontract-

Sum, before any balance remaining is paid to Contractor. If no balance remains. Contractor shall immediately pay to Associalion

the amount lhat the additional costs exceed the Contract Sum.

ARTICLE 14

TERMINATION AND SUSPENSION BV CONTRACTOR


14,1 The Contractor may terminate this Agreement upon seven (7) days written notice to the Association if the Work has been

suspended or halted for a period of more than fifty (50) days through no fault ofthe Contractor or any Subcontractor by: ( I ) the

Association; (2) issuance of an order from any Authority; and/or an act of any Authority that makes the acquisition of necessary

materials impossible.

i 4.2 If the Engineer docs not issue a Certificate for Payment within the time specified in Paragraph 6,8, or if the Association docs

not pay the Coniractor the amount certified by the Engineer, then the Contracior may, upon seven additionai days' written notice


to the Association and Engineer, stop the Work until payment of the amouni owing has been received. The Contract Time shall

be extended appropriately and the Conlract Sum shall be increased by the amouni ofthe Contractoi

J

s reasonable costs of shut-down,

delay and start-up.

ART ICLE 15

ADMINISTRATION OF THE CONTRACT


15.1 The Association will procure the services of an Engineer who will provide administration of this Agreement and the Work .

Association may elect to complete some ofthe items listed below, itself, or may designate another construction management firm

or individual to perform some or all of these tasks. In the event anyone other lhan Engineer is assigned the responsibility for

performance of any of these tasks, Association will provide Contractor wilh written notification ofthe reassignment.

SD279t86v6 15



0003-84


15.2 Engineer will cany out such actions as are designated herein to be performed by the Engineer within the lime limits specified


or within fifteen(l5) days, whichever is the earlier,

15.3 Engineer will be available throughout the Work, to receive and give communications to and from the. Association and

Contracior on those matters conceming the Engineer or his duties hereunder.

15.4 Under a separate agreement with Association. Engineer is obligated lo perform specific functions, duties and responsibilities


which will or may affect Contractor's performance of the Work and Contractor agrees to: (1) cooperate with Engineer inevery


reasonable way; and (2) follow the Engineer's instructions, so as to permit Engineer lo accomplish its required functions, duties and

responsibilities. These functions, duties and responsibilities may include, but are nol necessarily limited to, the following:

15.4.1 Conducting and attending pre-construction meetings and construclion progress meetings;

15.4.2 Review of, approval or rejection of Contracior Submittals;

15.4.3 Review, approval or rejection of Change Orders and Construction Change Directives;

15.4.4 Review, approval, rejection or cenification of Contractor's Applications for Payment including.Lien release

requirements;

15.4.5 Directing the sequence, order or liming of Work by the.Contracior and/or between the Contractor and other

contractors working at Ihc Site;

15.4.6 Rejection of non-conforming work;

15.4.7 Conducting periodic on-site inspections ofthe Work;

-4-5^76—Gertifytng^rttbslnntiol- Completion and Final Completion of.the Work; ·

15.4.9 Review and determination of validity of Claims;

15.4.10 Conduciing tests and inspections lo verify Contractor's confonnance with the Contract Documents; and

15.4.11 Such other tasks as Association shall require or otherwise consider beneficial to the completion ofthe Project.

V . ARTICLE 16

SUBCONTRACTORS


16.1 Not less than ten days prior to entering into any agreement with any Subcontractor, Contracior shall provide Association with:

(1) copies of all proposed Subcontractors' Agreements (in their final form) between Contractor and any Subcontractor, (2) copies


of all Subcontractor's contracior's licenses; and (3) copies of Certificates of Insurance for all Subcontractors, and (3) the names of

all entities proposed as manufacturers ofthe products identified in the Specifications and, where applicable, the name ofthe

installing Subcontractor.

16.2 The Associalion wil! be entitled (for good reason) to object to any of the proposed Subcontractors, provided lhat the

Association serves written notice of objection within seven (7) days of Contractor's submissions.

16J Should the Association object lo a proposed Subcontractor, Contracior shall nominate another Subcontractor to whom

Association has no objection. Contractor shall nol enter into a contract wilh any Subcontractor with whom Association has any

reasonable objection, and upon a proposed change of Subcontractor for the Contractor's convenience or benefit the Coniractor shall


reimburse Association for any and all costs accruing to Association as a result thereof, including but nol limited to, the costs charged

by Engineer for qualifying the new Subcontractor.
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16.4 All subcontracts (I) shall be on the Contractor's usual and customary subcontract form or on the AlA Document A401,


Standard Form of Agreement Between Contractor and Subcontractor, 1987 Edition, or such other form as the Association shall

reasonably require, and (2) shall specifically provide that the Association is an intended third party beneficiary of such subcontract.

All subcontracts shall, ala minimum, require the Subcontractor to abide by the provisions of Paragraphs 2.2, 3.2, ?.l r, 3. ! 2, 3. ·6,

5.2,7.1, 10.1, 11.2, 11.3, 18.3, 18.5,21.4, 21.6, and 21.9, and the entirety of Articles I, 14, 17,20,23 and 24. When appropriate,


the word "Subcontractor" shall be substituted for the word "Contractor" when ncdessary to give the provisions meaning, in ihc

subcontract Whenever appropriate, the Subcontractor agreement shall require the Subcontractor to include the same provisions


in all Sub-subcontractor agreements.

16.5 Contractor shall make the Contract Documents available to Subcontractors whenever the Subcontractor is to be bound by the

Contract Documents. Contracior shall also advise Subcontractor of any Conlract Documents and Subcontractor agreement terms

that arc at variance with each other to the extent Contractor is aware of any such variances.

16.6 Coniractor shall permit the assignment to the Association of every Subcontractor agreement after Tennination for Cause by

the Association and provided thai such assignmenl applies only for those subcontracts which the Association accepts by notifying


the Subcomractor. All such assignments are subject to any prior rights of any surety obligated under any bond under this

Agreement. Each subcontract shall specifically provide that tbe Associalion shall only be responsible to the Subcomractor for those

obligations ofthe Contractor that accrue subsequent to the Association's exercise of any assignment

ARTICLE 17

PERSONNEL, MATERIAL AND USE OF THE SITE


17.1 The Contracior shall only employ and retain labor on ihe Project or in connection with the Work capable (in ihe reasonable

opinion ofthe Engineer) of working harmoniously with all trades, crafts and any other individuals associated with the Project. The

Contracior shall also use its best efforts to minimize the likelihood of any strike, work stoppage or other labor disturbance .

113. Contractor will only use, employ, engage, or hire persons for this work lhat are lawfully entitled lo work in the United Slates,

and will provide Association on request with a copy of all "1-9" forms for all persons performing the Work . Contracior will


reimburse Association for any loss, penalty, costs, fines, attorney fees, judgements, damages, or assessments incuned by Association


as a result of Contractor or Contracior's Subcontractors' breach of this provision.

17.3 The Contractor, and any entity for whom the Contractor is responsible, shall not erect any sign on the Site without the prior

written consent of the Associalion.

17.4 Contractor shall ensure lhat the Work, at all times, is performed in a manner thai affords reasonable access, both vehicular

and pedestrian, to the Site and all adjacent areas . The Work shall be performed, to the fullest extent reasonably possible, in such

a manner that public areas adjacent to the Site shall be free from all debris, building materials and equipment. Contractor shall use

. its besl efforts to minimize any inlerference with the occupancy or beneficial use of any areas and buildings adjacent to the Site or

buildings within the Site which are occupied in whole or part

17.5' Except as may be designated in wriling by the Association, the Coniractor shall not permit any workers to use any existing


facilities al the She, including, without limitation, lavatories, toilets, entrances and parking areas (except on La Jolla Alta Drive)

and shall use its best efforts to comply with all rules and regulations (as amended from time to time) promulgated by the Associalion


in connection with the use of the Site. Contractor may use common area electricity and water, bul Contracior may not use any

separately-metered, private utility without the express consent ofthe affected resident

17.6 Contractor shal I enforce discipline and order among the Contractor's employees, Subcontractor's employees and other persons

performing any ofthe Work and shall not use persons on the job who arc not trained and skilled to perform the assigned tasks.

17.7 Conduct of Contractor's Personnel. Contractor accepts responsibility for the conduct of any and all persons performing Work

on Site whether employed by the Contractor or not Contractor will ensure or procure lhaf

17.7.1 As the Sile is a residential complex in which many homes arc occupied during the day . Contractor shall make

every effort to minimize noise and interference with use and enjoyment ofthe Site by the residents and ensure that
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no one performing the Work on Site shall swear or use, personal audio devices or otherwise make unnecessary

noise or sounds audible to residents.


17.7.2 As the Site is.privalc property, Contractor willonly stage malcrial and equipment'at points within the 5iie as

approved by Association or Engineer or as designated in the Contracl Documents, and neither Contracior nor

Contractor's personnel shall park in any fire lanes or in any space on the property, or.in any portion ofthe property

which is not a parking space designated for Contractor's use, except as specifically approved by Association.

Associalion shall be entitled to tow away any vehicle improperly parked at the Contractor's expense without

recourse for cost or loss of use.

17.7J On the Site or any adjacent area (1) no illegal drugs or alcohol will be used; (2) no pets or animals of any kind will


be brought thereon; (3) all personnel will exhibit reasonable decorum in dress with recognition ofthe work to be

perfonned; (4) all personnel, including Subcontractor's employees, shall wear Contractor's or the Subcontractor's

standard shirts, hats or other identifying clothing, and badges or other identification as determined by the parties;

(5) all personnel,shalI check in and oul of ihe Site each day al the designated sign-in location.

17.7.4 Contractor will ensure lhat any person seriously or persistently violating any portion of this Article will be

excluded from the Sile upon the Association's request


ART ICLE 18

PROTECTION OF PERSONS AND PROPERTY

18.1 The Contractor shall be responsible for iniiiating, maintaining and supervising all safety precautions and programs required

by ony Authority or industry custom in connection with the performance of this Agreement and will comply with all Legal

Requirements.

18.2 Contractor shall appoint a person of responsibility on the Site whose duties shall include the prevention of accidents. Unless


another person is specifically designated, this person shall be the Construction Superintendent


18.3 Conttactor shall take all reasonable precautions for the safety and protection of Contractors employees, Subcontractor's

employees, Associalion members, directors, employees, agents, contraciors and olher users ofthe Site, so as to prevent loss, damage

or injury to all such persons including posting all notices or signs required by law or good practice. Contractor shall also protect


the Work and the materiais and equipment used in connection therewith, whether inthe course of installation or storage on or off-

Site. Contractor shall lake all reasonable precautions forthe safely and protection ofthe Site, whether or not included within the

immediate area of the Work .

18.4 Except for the pubiic streets, Contractor shall immediately, al its sole cost, repair, replace and restore any and all property

damaged or lost which damage or loss is caused by the Contractor, any Subcontractor, any sub-Subcontractor, material supplier,

or anyone employed by any of them, whether or noi negligence exists. Contractor shall, at its sole cost repair, replace and restore


* any and all damage or loss to or on the public streets, when such damage or loss is caused by the negligence act or failure to act of

Contractor, any Subconuactor, any sub-Subcontractor, material supplier, or anyone employed by any of them.

18.5 The Contractor shall promptly report in writing to the Association and Engineer all accidents arising out of or in connection


with the Work which cause death, personal injury, or property damage, giving full details and statements of any witnesses. Jn

addition, if death, serious personal injury, and/or serious property damage is caused, the accidenl shall be reported immediately by

telephone or messenger to the Association, Engineer and the Association's attorney.

18.6 In the event Contractor encounters material believed to be or contain asbestos or polychlorinatcd bipbenyi, which has nol been

rendered harmless. Contractor shall stop work in lhat area and immediately submit a written report of Conlraclor's findings to

Association. If the material is found not to be asbestos or polychlorinatcd biphenyl or, if the asbestos or polychlorinatcd faiphenyl


has been rendered harmless Contracior will, upon the written instruction from Engineer, resume Work in the area .

18.7 The Contractor shall not use or permit or suffer any fill or other materials lo be incorporated into the Work which are

hazardous, toxic or comprised of any items that are hazardous or toxic.
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ARTICLE 19

INSPECTIONS AND CORRECTIONS OFTHE WORK

19.1 Uncovering Work. Contractor shall, upon the request of Engineer, uncover the Work to allow Engineer lo observe and inspect


the Work. All such uncovered Work will be replaced at Contractor's sole expense, unless such portion of the Work was nol


specifically required by Ihe Engineer or under the Contract Documents to be left uncovered for Engineer's observation and

inspection. ·

19.2 Correction of Work. Coniractor shall promptly conect any Work that is rejected by Engineer so that il conforms to the

Contract Documents, all at Contractor's sole expense. Contractor's obligation to correct rejected Work shall arise regardless of'

whether therejectionoccurs prior to, or after. Final Completion. Any costs associated with uncovering, inspecting or re-inspecting,


removing and/or replacing rejected Work shall be borne by the Contractor, including the costs of Engineer or any Consultant.

19.3 Ifthe Contractor, a Subcontractor or anyone for whom either is responsible uses, destroys or damages any portion ofthe Work

or the Site, the Contractor shall immediately cause such item to be repaired or replaced at the Contracior's sole expense.


19.4 Should Contractor fail to correct nonconforming Work within a reasonable time and after notice from the Association,


Association may conect the Work and charge the Contractor for the cost thereof. Association may alsoremoveany nonconforming


Work and store any salvageable malerials or equipment at Contractor's expense. Association shall be entitled to sell or otherwise


dispose of any such stored malerials or equipment if Contractor fails to pay for the cost ofthe storage and the removal within ten

(10) days ofnotification from Association. The Association shall be enlitled to deduct such costs incuned from any sums still owed

to Contractor. If there are insufficient sums still owing to Contractor, Contractor shall pay the amount of the deficiency to

A.ssocJf'tio" upon demand.

19.5 Association reserves therightto accept nonconforming Work, in lieu of requiring it to be removed and replaced provided that


"To'the AssgEi&tlon'!; acceptance in ariynneinsianccshaiinot bc-considcfcd-a waiver of Asgociotion'-s rights-to-dcmand-rcmoval and-

correction of nonconforming or deficient work in any other instance; (2) upon acceptance of nonconforming Work, the Contracl


Sum shall be adjusted as appropriate and equitable, whether or not Final Payment has been made lo Contractor.


ARTICLE 20

DISPUTE RESOLUTION

20.1 Claim Procedure. During the course ofthe Work and prior to initiating mediation. Claims shall be submitted tb Engineer for

informal resolution. The parlies agree to reasonably determine any special procedures to be used in this process. All such Claims


will be decided by Engineer within thirty (30) days ofthe original submission ofthe Claim. Either party may proceed to mediation


of a Claim if Engineer fails to render its decision within the thirty (30) day period. Either party dissatisfied with the Engineer's


decision may proceed to more formal Claim resolution procedures as outlined below.

2Q2 Mediation. Prior to submitting a Claim to litigation, the parties must first attempt to settle any Claim by mediation in

accordance with the rules ofthe Judicial Arbitration & Mediation Services ("JAMS") currently tn effect unless the parties mutually


agree lo another mediator or another sel of rules or approach to mediation. Demand few mediation shall be filed in writing with the


other party to this Agreement and with JAMS. A demand for mediation shall be made within a reasonable time after the Claim has

arisen. In no event shall the demand for mediation be made after the date when institution of legal or equitable proceedings based

on such Claim would be barred by the applicable statutes of limitations. If any party files a lawsuit without complying with the

foregoing requirement thai party shall waive itsrightto any attorneys' fees to which such party might otherwise be entitled in such


lawsuit under Paragraph 26JO of this Agreement Notwithstanding the foregoing, if a party submits a written request to mediate


a dispute to the other party and the latter fails to respond in good faith and to takereasonablesteps to initiate mediation within thirty


(30) days of receipt of such noticci the party requesting the mediation shall then be free to file a lawsuit and there shall be no waiver


of any enlitlement to attorneys' fees under the preceding sentence.


2Q3 Tolling of Statute ofLimitations. The parties hereto agree that any applicable statute of limitations shall be lolled during the


pendency of any mediation proceedings.
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ARTICLE 21

INSURANCE AND BONDS


21.1 The Contracior shall purchase from and maintain ih full force and effect at all times until Final Completion in a company or

companies authorized to do business in California with a published A.M. Best's rating of A or above, such insurance as in the

reasonable opinion of ihe Associalion will reasonably protect the Contractor and Association and Indemnitees from claims which

may arise out of or result from tbe Contractor's operations under this.Agreement and for which the Contractor, Subconiractors,

and/or their employees (or anyone for whose acts any of them are liable) may be legally liable. Such insurance shall, without

limitation to the above, provide coverage of not less than One Million Dollars (S1,000,000.00) per occunence and Two Million


Dollars ($2,000,000) aggregate, and include but nol be limited to claims: (1) for workers' compensation; (2) for damages due lo

bodily injury, sickness, disease, or death of any person, including, but not limiled to, claims resulting from use ofa motor vehicle;

(3) for other damages usually insured by personal injury liability coverage; (4) for damages to property, including loss of use thereof;

and (5) involving contractual liability. Contractor's liability insurance shall be comprehensive broad form coverage and shall

include, without limitation: ( I ) Premises/Operations; (2) Products and Completed Operations; (3) Bodily and Personal Injury

Liability; (4) Contractual, includinga specified provision for Contractor's obligations under Article 23; and (5) Broad Form Property

Damage; (6) Owned, non-owned and hired motor vehicles; and (7) Workers Compensalion. The Associalion and Engineer shall

be named as additional insureds under all ofthe above-required policies.

21.2 The Contractor will deliver to the Association, wilhin ten (10) days ofthe execution of this Agreement and prior to any

equipment or personnel being brought onto the Site, and also within ten (10) days ofthe expiration on any such policy, true and

complete copies of all insurance policies and Certificates of Insurance and renewals thereof as appropriate procured or held by the

Contracior under or pursuant to this Article. The coverage afforded under any insurance policy obtained under or pursuant to this

provide lhal no less lhan thirty (30) days prior written notice shall be given the Associalion by the Insurers in the event of malcrial


alteration, cancellation, non-renewal or expiration ofthe coverage contained in such policy or evidenced by such true and complete

copy or Certificate of Insurance. '·

21.3 In no event shall any failure ofthe Association to receive true and complete copies or Certificates of Insurance required under

Paragraph 21.2, or to demand receipt of such copies or Certificates prior lo the Contractor commencing the Work, be construed

as a waiver by the Association or Engineer of the Contractor's obligations to obtain insurance pursuant to this Article . The

obligation to have and maintain any insurance required by this Article is a separate responsibility ofthe Contractor and independent

ofthe duly to furnish a copy or Certificate^) of such insurance policies.

21.4 Ifthe Contractor fails to procure, have and/or maintain any insurance required under this Article, Associalion may, but shall

not be obligated to, upon five (5) days' written notice to the Contractor, purchase such insurance on behalf of the Contractor and

shall be entitled to be reimbursed by the Contractor upon demand or may deduct such payments from any Appiication for Payment


21.5 Any aggregate limit under the Contractor's liability insurance shall, if requested by Association, by endorsement apply to this

Project separately.

21.6 The Contractor shall cause each Subcontractor to (1) procure, have and maintain broad form general liability and completed

operations insurance in an amount not less lhan One Million Dollars (£1,000,000) each, and, when required by law, workers

compensalion insurance; (2) provide all of the coverages required ofthe Contractor as described in Paragraph 21.1;  and (3) name

the Association and Engineer as additional insureds under all such policies. Prior to commencement of Work by any Subcontractor,

Contractor shall provide Association with copies of Certificates of Insurance for such Subcontractor's insurance evidencing the

above requirements. The additional insured endorsement included on the Subcontractor's policies shall state that coverage is

afforded the additional insureds with respect to claims arising out of operations performed by or on behalf of the Contractor. Ifthe

additional insureds have other insurance which is applicable to the loss, such other insurance shall be on an excess or contingent


basis, and Subcontractor's insurance shall be primary to any insurance policy carried separately by any Indemnitee. The amount

ofthe insurer's liability under this insurance policy shall not be reduced by the existence of such other insurance.

21.7 In the event any claim is filed and paid under any of Association's policies, the Contractor shall pay all deductibles associated

with the claim, unless Contractor is less than fifty percent (50%) responsible for such claim.
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21.8 If permitted by the Association's and Contractor's insurance companies, without penalties, ihe Association and Contracior

waive all rights against each olher and their Subcontraciors, agents, Engineer, Consultants and employees of each of them for

damages caused by insured perils to the extent ofthe insurance coverage provided by these policies.

21.9 The Contractor shall not take any action that would cause cancellation, lapse or reduction of Contractor's insurance.

21.10 The Contractor shall furnish bonds covering faithful performance of this Agreemenl and payment of obligations arising

thereunder as stipulated in Bid Documents or specifically required in the Contracl Documents on the date of execution of this

Agreement. Said bond shall be carried, al Contractor's sole expense, wilh a company with an A.M. Best Class rating of V or higher

that is admitted to do business in the State df Caiifomia. The required bonds are listed below;

21.10,1 A performance bond and a payment bond, both in the amount of one hundred percent (100%) ofthe Contract Sum

shall be provided prior to commencing any Work . However, if Contractor is unable to provide said bonds due lo

. Association's proposed method of funding the Project (by special assessment without having all necessary funds.

on hand atthe beginning ofthe Project), Contractor shall be excused from.having to provide said bonds, and the

anticipated cost thereof, as shown on Exhibit "D" shall be deducted from the Contract Sum.

ART ICLE 22

WARRANTIES


22.1 The Contractor wanants:

22.1.1 That it is financially solvent, able lo pay all debts as they mature and possesses sufficient working capital to

perform ine Work and peribrra ait obiigaiions sci ioriii iu iiiis AgiccmciiL


25;l.2—That it is able lo furnish the proper facilities, toolst malorials, supplie&.-cquipment and labor reqmred-to perform

the Work and its obligations hereunder;


22.1.3 That it and all Subcontractors are authorized to do business in the State of California and arc properly licensed in

all areas of work to be undertaken by them respectively in accordance wilh the regulations ofthe Contractor's

Licensing Board of the State of California and any Authority;

22.1.4 That its execution of this Agreement and its performance thereof is within its duly authorized powers;

22.1.5 That it has visited the Site, is familiar with the local and special conditions under which the Work is to be

perfonned and has conelated on-Site observations with the requirements ofthe Contract Documents; and

. 22.1.6 That it is a contractor who possesses a high level of experience and expertise in the business administration,

construction, construclion management and superintendence of projects of thesizc, complexity and nature of this

particular Project and that it will perfonn the Work with the care, skill and diligence ofsuch a contractor.

22.1:7 That it has completed the information listed required by LaborCode §2810 as listed on Exhibit "C", that all of said

information is true and correct and that Contractor will fiilly comply with all Legal Requirements of said Labor

Code section. Contractor further wanants that if any of the infonnation listed on Exhibit " C is estimated,

Contractor will continually attempt lo ascertain the infonnation required and will reduce that informaiion to writing


and provide same to Association once the information becomes known.

22. 2 The foregoing wananties are in addition to, and not in lieu of, any and all other liability imposed upon the Contractor by law

with respect to the Contractor's duties, obligalions and performance hereunder. The Contractor's liability'hereunder shall survive

the Association's final acceptance of and payment for the Work . All representations and warranties set forth in this Agreement


including, without limitation, this Article, shall survive the Final Completion or the earlier tennination of this Agreement The

Contractor acknowledges that the Association is relying upon the Contractor's skill and experience in connection wilh the Work.
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223 Contractor warrants to Association that the Work and all materials and equipment used ihercin (1) will be of good quality, (2)


will be free of defects in materials and workmanship, and (3) will conform with the Contract Documents. Work that does not


conform will be considered defective. Contractor's warranty shall exclude damages or defects caused by abuse, modifications lo

the Work not completed by Contracior, improper or insufficient maintenance, improper operation, and norma! v/ear and tsar under


normal usage. Al Engineer's request Contractor shall furnish saiisfactory evidence of the kind and quality of materials and

equipment used. This wananty shall be in effect for a period of one (l)year(s) from the date of Final Completion (the "Warranty


Period"). This express warranty shall in no way limit or reduce Contractor's obligations or liability for latent defective conditions.


22.4 If, within the Warranty Period, any ofthe Work is found to be not in conformance with the Conlract Documents, the Coniractor


shall immediately repair all such defects and deficiencies until compiiance with the Contract Documents is obtained. The Wananty

Period, for repairs to all such portions of the Work shall then be extended to equal the original warranty period, so that the

Association shall be entitled to the full lime period for warranty protection for all Work performed. These provisions shall survive


acceptance ofthe Work and shall further survive the termination of this Agreement.


22.5 The Contractor agrees to assign to the Association at the timc.of Final Completion, any and all manufacturer's warranties


relating to materials and labor used in the Work and further agrees to perform the Work in such manner so as lo preserve any and


all such manufacturer's warranties.


22.6 The Coniractor shall furnish warranty repairs and maintenance and seven (7) day call back service forthe equipment provided,


installed, or removed and reinstalled, by Contractor for a period of one (1) year(s) after completion and acceptance ofthe Work.

As to al) used equipment that Contractor is only reinstalling after its removal to allow the Work to be completed, Contractor shall


provide this service only until the equipmenthas been tested and accepted by Engineer, or for twelve monthsafter Final Completion,


whichever comes first This service shall include regular examinations ofthe installation by competent and trained employees of


the Contractor, and is not in lieu of, nor shall it affect any wananty or guaranty applicable to the Work or any materials used in the

Work.

22.7 This Article is not to be interpreted as limiting the rights of the Association to prosecute proceedings against Contractor to

-enforce complionee with the Contract Documents ortecstebltsh-GentractOT's liability with-respect to any obligattons ottrci-lliarrlhe-

correction ofthe Work. Time limits contained in this Article relate only to Contractor's obligations to correct deficiencies in ihe

Work.

ARTICLE 23

INDEMNIFICATION


23.1 To the fullest extent allowed by law, Coniractor agrees expressly and unequivocally lo release, indemnify and hold harmless


the Indemnitees from and against any and all actual or alleged liabilities, claims, damages, losses, expenses, judgements, and

attorney's fees, however the same may occur, arising out of, attributable to, or resulting from the performance ofthe Work lhat


results in bodily injury, sickness, disease, death, or injury, damage or destruction of property, including loss of use thereof or other


economic loss, to the extent the damage or injury is the result of Contractor's passive or active negligence or intentional acts or


omissions, or the negligent or intentional acts or omissions of Contractor's Subcontractors, Sub-subcontractors, or anyone directly


or indirectiy employed by them or anyone for whose acts they may be liable and further including the Indemnitee's active or passive


negligence alone or as a result of Indemnitees co-negiigence with Contractor. This indemnification requirement shall apply


regardless of whether the claim, damage, loss, expense,judgement or attorney's fees is caused in part by a party being indemnified.


This indemnification obligation shall not be construed as reducing or eliminating any other right or obligations of indemnity which


would otherwise exist lo the Indemnitees. This obiigation of indemnification shall not apply to the gross negligence or intentional


misconduct of the Indemnitees.
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ARTICLE 24

SPECIAL CONDITIONS


24.1 Should any'of the Work require excavation of any part ofthe Site, Contractor shall be responsible for ensuring lhat an

authorized utility locating service has marked the exterior underground utilities in the area where the excavation is to occur in


advance ofthe excavation. On due compliance, Contractor shall be enlitled to rely upon such markings and will nol be responsible,


in the absence of negligence, for damage to any underground utility. In all other circumstances, Contractor shall be responsible for

any and all damage to any exterior underground utility that occurs as a result ofthe excavation.


24.2 The parties agree that as the Work relates to repair or reconstruction ofthe Defective Conditions, the Association shall nol


be deemed to be occupying or using the work of improvement until Final Completion or termination of this Agreement.


24.3 Any unused allowances as listed in Exhibit "D" shall be returned to Association in the form ofa reduction in the Contract Sum.

24.4 Coniractor shall provide unarmed security ofthe Site at all times other lhan Contracior's normal hours of work, defined as

Monday Ihrough Friday, 7:00 a.m. through 4:00 pjn.

24.5 Pre-determined unit prices are listed in Exhibit "D"


24.6 The Association shall obtain and pay for any Cityrrequired pennit bond prior to the Commencement Date. In ihc event

Association is unable to obtain any such required bond. Coniractor will attempt to obtain same if Contractor and Association arc

able io agree on procedures to ensure that Coniractor is not required to jeopardize personal or corporaic assets of Contractor or

Contractor's principals in guaranteeing performance under said bond. Should Contracior obtain said bond, the cosl thereof is not


"part ofthe Coniratt Sum and ihe'THSsfthere'oT'shal! be retmburced wContractor _ _ _ _ _ —

ARTICLE 25

GENERAL PROVISIONS


25.1 Representatives. Reference to the parties or any third party shall be deemed to include their authorized representatives.


25.2 All personal pronouns used in this Agreement whether used in the masculine, feminine, or neuter gender, shall include all


other genders and the singular shall include the plural and vice versa. Titles of articles, paragraphs and subparagraphs are for

convenience only, and neither limit nor amplify the provisions of this Agreement in itself. The use herein ofthe word "including"


when following any general statement term, or matter, shall not be construed to limit such statement term or matter to the specific


items or matters set forth immediately following such word, but rather shall be deemed to refer to all other items or matters that

could reasonably fall within the broadest possible scope ofsuch general statement term or matter.


25.3 Whenever possible, each provision of this Agreement shall be interpreted in a manner as to be effective and valid under

applicable law. If, however, any provision of this Agreement or portion thereof, is prohibited by law or found invalid under any

law, only such provision or portion thereof shall be incfTective, without in any manner invalidating or affecting the remaining


provisions of this Agreement or valid portions of such provision, which are hereby deemed severable.

25.4 Any specific requirement in this Agreement that the responsibilities or obligations of the Contractor also apply to a

Subcontractor is added for emphasis and are also hereby deemed to include a Subcontractor of any tier. The omission ofa reference

lo a Subcontractor in connection with any ofthe Contractor's responsibilities or obligattons shall not be construed lo diminish,


abrogate or limit any responsibilities or obligalions ofa Subcontractor of any tier under the Contract Documents or the applicable


subcontract
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25.5 Written notice shall be deemed to have been duly served if delivered in person to the individual or a member ofthe firm or

entity or to an officer ofthe corporation for which such notice was intended, or if delivered or sent by facsimile or registered or

certified mail to the addresses or facsimile numbers listed herein unless otherwise notified in writing. Notices sent by facsimile shall

be deemed received upon transmission if sent durmg ̂ cnr.e! v.crkir.g hours: If sent at other limes, facsimiles will be deemed

received al the beginning of the next working day thereafter .

25.5.1 Association: 

La Jolia Alta Master Council

1570 Alta La Jolla Drive

La Jolla CA 92037

Tel: 858-459-6903 / Fax: 858-459-3416


E-Mail: clubmanager(g).liamc.com


25.5. 2 Contractor 

Nautilus General Contractors Inc.,

2045 First Avenue


San Diego, Caiifomia 92101

Tel: 619-564-5500/ Fax: 619-564-5526


E-Mail: eustafson@nautilusgeneral.com

25.5.3 Association's Attorney: 

Thomas S. Gatlin, Esq.

EPSTEN GRINNELL & HOWELL, APC

9980 Carroll Canyon Road, Second Floor

RanDifwy CA 92131

Tel: 858^527-011 / Fax: 858-527-1531


E-Mail: tgatlin@epsten.com


25. 6 No right or remedy herein conferred upon or reserved to either of Ihe parties to this Agreement is intended to be exclusive of

any other right or remedy, and each and every right and remedy shall be cumulative and in addition lo any other right or remedy

given under Ihis Agreement or now or hereafter legally existing upon the occunence of an event of default under this Agreement.

The failure of either party to this Agreemenl to insist at any time upon ihe strict observance or perfonnance of any ofthe provisions


of this Agreement, or to exercise any right or remedy as provided in this Agreement shall not impair any such right or remedy or

be constmed as a waiver or relinquishment ofsuch right or remedy with respect to subsequent defaults. Every right and remedy

given by this Agreement lo the parties to it may be exercised from time to time and as often as may be deemed expedient by those

parties.

25.7 The execution, interpretation, and perfonnance of this Agreement shall in all respects be controlled and governed by the laws

ofthe State of California.

25. 8 Assignment Except as provided in Article. 16, neither the Association nor the Contractor may assign this Agreement without

the express prior wrinen consent ofthe olher. Should either party attempt to assign this Agreement to any other person or entity,

the party attempting to assign shall remain legally obligated and responsible under the Agreement By signing this Agtccment, both

the Contractor and the Association bind themselves, their successors, partners, assigns, and legal representatives to the other party

hereto as respects the covenants, conditions, agreements, and obligations contained in this Agreement and the Contract Documents.

25.9 Waiver . Tbe Association's, Engineer's and/or Contracior's acts or failures to act to enforce any right or duty under this

Agreemenl shall not be considered or deemed a waiver ofthe right lo enforce any other right or duty, nor is the act or failure to act

to be interpreted as approval ofthe breach by any other party, unless specifically agreed to in writing.

25.10 Attorneys' Fees. Should any action, proceeding or arbitration be necessary to construe or enforce the provisions of this

Agreement or the rights ofthe parties hereunder, the party prevailing in such action shall be entitled to recover all court costs and

reasonable attorneys' fees to be fixed by the court or arbitrator and taxed as part ofthe judgment thereunder.

25.11 This Agreement, including any specified attachments or other specified documents, constitutes the entire agreement between

the Association and Contractor with respect lo the work to be performed under the Agreement No change to this Agreement shall
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be valid unless made by supplemental written agreement executed and approved by the Association and Contractor. Except as

otherwise provided herein, any and all amendments, additions or deletions to this Agreement shall be null and void unless approved


by the Association and Contractor in writing. Each party to this Agreemenl hereby acknowledges and agrees that the other party

has made no warranties, representations, covenants or agreements, express or implied, to such party, other than those expressly set

forth herein, and lhat eachparty, in entering into and executing this Agreement has not relied upon any warranties, representations,


covenants or agreements, express or implied to such party, other than those expressly set forth herein.

25.12 Each party to this Agreement and its legal counsel have reviewed and revised, or had the opportunity |o revise, this


Agreement The rule of construction that ambiguities are to be resolved against the drafting party or in favor ofa party receiving


particular benefit under an agreement may not be employed in the interpretation of this Agreement or any amendment of this


Agreement

This Agreement is entered into as ofthe day and year first written above and is executed in at least three original copies


of which one is to be delivered to the Contractor, one to the Engineer for use in overseeing the Contract and the remainder to the


Association. Each is to be considered a fully enforceable original.


ASSOCIATION: LA JOLLA ALTA MASTER COUNCIL

a California non-profit m f̂ual benefit corporation


By: 

By:

-XJ-

President


Vice President


rv 

£*

By:

^

By:

Secretary


% ^ J ^ u ̂

TX^L&H

a4

Treasurer

CONTRACTOR: NAUTILUS GENERAL CONTRACTORS, INC


^ *>. ajCiJifornia corporation


( ^J^C ontractor ' s license number: 807552

READ AND APPROVED AS TO FORM:

Engineer LAND DESIGN CONSULTANTS

a California corporation


By:
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J

J

DECLARATION TO PROCURE PAYMENT


(1)

(2) 0)

The company named above has executed a form of Conditional Waiver.and Release Upon

Progress Payment through the date shown above. The statutory form of release provides that it does

not cover extras furnished before the Through Date for which payment has not been received o r the

right to recover compensation for furnished labor, services, equipment or material that was not

compensated by the progress payment

tn order to induce payment of the amount shown in the release, the undersigned individual

does hereby declare that the company named above did not furnish any extras before the Through

Date for which payment has not been received, and that the company named above did not furnish any

labor, services, equipment or material before the Through Date that was not compensated by the

progress payment This declaration is conditional, and shall be effective only when the check

described on the Conditionai Waiver and neiease has been piopeiiy enduised anu paiu uy iiie Dank

upon which it is drawn.

EXCEPTIONS

(4)

(Rrm(r lRn i tB i r ,B I l I i~i " In Ihi . c nan . Hnn /i i i r t i r t i nn i UTHB TilrvMi "1

1 declare under penalty o f perjury that the foregoing is true and correct, and that this

Declaration was sianed at (5) .California on (61

(7)

[PwM ns I E lgnM ra )

NOTE: This form is designed to accompany a statutory

CONDITIONAL WAIVER AND RELEASE UPON PROGRESS PAYMENT

GO 2791e6v6
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EXHIBIT "B"

SCHEDULE OF CONTRACTOR'S HOURLY RATES

"K->


.. . .

-

JOB DESCRIPTION 

CONSTRUCTION LABOR


Serai-Skilled Labor 

Skilled Labor 

Supervision 

Project Management 

SUBCONTRACTORS


Subcontractors 

EQUIPMENT or MATERIALS


Equipment or Materials 

Nautilus-owned equipment will be charged

- ; . i ~ ~ A *~ A i n i t t c t r v t - r ntd l m t ^ t

OVERHEAD, PROF IT & INSURANCE


Overbead.& Profit 

Insurance 

HOURLY RATE

S35.00/hotir

S5S.00/hour

S65.00/hour

S85.00/hour

Direct Cost, plus Overhead, Profit & Insurance


Direct Cost, plus Overhead, Profit & Insurance


15%

2% ;

Overhead/profit & insurance markup is applied to all hard costs. Including labor, malerials, equipment,

subcontractors and reimbursable expenses.

SD 2791B6v6
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EXHIBIT "C"

Labor Code §2810

Compliance Schedule of Required Provicinns


(1) Name, address, and telephone number ofthe contracting parties: Listed in body of contract


(2) Description ofthe labor orservices to be provided and statementofwhen those services are to be commenced and


completed: Listed in body of contract


(3) The State Tax Employer identification number ofthe Contractor


(4) . Contractor's Workers Compensation Insurance policy numberandttiename, address, andtelephone number ofthe


Contractors Workers Compensation Insurance Carrier;


(5) Vehicle identification number of any vehicle that is owned by the construction, janitorial, a security guard

contractor and used for transportation in connection with any service provided pursuani to the contracl or agreement the

number ofthe vehicle liability insurance policy that covers the vehicle, and the name, address, and telephone numberof Ihc

insurance canicr (attach additional sheets ifnecessary);


(6) The total number of workers to be employed under the conlract or agreement the tota! amount ofall wages to be


paid, and the date or dates when those wages are to be paid:


(7) The amount ofthe total contract price to be paid to the Contracton Listed in body of contract


(8) The total numberofpersons who will be utilized underthe contracl or agreementas independentcontractors, along


with a list ofthe current local, state, and federal contractor license identification numbers that the independent contractors


arerequiredto have under local, state, or federal laws CK* regulations:


SD 279ie6v6
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 D

Ctartt oftttt Superior Court


APR 2-7 2007


By. M. BARHAM, Deputv


RECEIVE 

MAY 3 2007


D

SUPERIOR COURT OF THE STATE OF CALIFORNIA


IN AND FOR THE COUNTY OF SAN.DIEGO


Thorsnes, Bartolotta


& McGuire


I A JOLLA ALTA MASTER COUNCIL, a

Caiifomia Nonprofit Mutual Benefit


Corporation, 

Plaintiff,


v.

THE CITY OF SAN DIEGO, a public entity, )

and DOES 1 through 20, Inclusive, 1

CASE NO. GIC 822281

STA.TKMKNT OF DECISION


Judge: Linda B. Quinn

Dept.: 74.

Defendants.


Evidence, induding a view ofthe Canyon by the Conn, and oral axgnn.ents were snbxnitted


^ e C on . onD e ce n . b eM, ^ . . The Court accepted for filing toe addifona! bne* frotn the

parties, the last being filed on December 29.2006.

j^en.ontheissueofmetakingunderinversecondemnat.onisenteredinfavorofthe


Plaintiff.


judgment on the ,ssue ofthe parties' rights and responsibilities to maintain the storm


dramage system that discharges stonn waters

 m t 0

 the La lolla Alta canyon at various iocaUons and


C ha rges storm waters out of that canyon at Viclcie Drive "System") is entered in favor of the

Piaintiff The Defendant has the obiigation to maintain and repair the System and to reparr the

damages to Lot 1 ofthe System.


-1 -
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In making this decision, the Court relies on the following findings;


1. The La Jolla Alia Canyon consists of Lots 15,16, 25 and 1 of the La Jolla Alta

Planned Residential Development No. 80 ("Canyon'*). The Canyon is bisected by a public street,

Alta La Jolla Drive, such that Lots 15,16 and 25 are north of the street ('TJpper Canyon'

1

) and

Lot 1 is south of the street ("Lower Canyon").

The City of San Diego ("City") created and operates the System, which incorporates the

Canyon as an integral part. The System includes public streets, sidewalks, culverts and pipes that

collect and direct storm water to the Canyon at several locations within the Upper and Lower

Canyon. The System funnels storm waters under and around Alta La Jolla Drive and into Lot 1.

The City owns permanent easements in the Canyon at the discharge points of its pipes, which


include City approved energy dissipaters. The area downstream of all of these easements in the

Canyon is private property owned by the Plaintiff, La Jolla Alta Master Council ("Association")-

Lot 1 carries all storm waters discharged Into the Conyor.. induding stnrm waters the System

diverts to Lot 1 from outside its historical watershed to a 48 inch culvert located at the southern

boundary of Lot 1 at the northern terminus of Vickie Drive.


2. The Association is a homeowners' association which holds legal title to the Canyon

for the benefit of its members. Lot 1 ofthe Canyon is subject to a Negative Open Space Easement

("NOE") and several Storm Dramage Easements owned by the City. The Upper Canyon is not

subject to the NOE, but is subject to several Stonn Drainage Easements. The Assodation sued the

City, alleging that the City acted unreasonably in operating the System and is liable for property

damage in Lot 1 on a theory of inverse condemnation. The Association also requested the Court

provide a Declaration of Rights and Responsibilities regarding the legal responsibility for

maintaining the System in the Canyon and for repairing erosion damage lo Lot 1. The Association


also pled a cause of action for injunctive relief which was abandoned at the commencement ofthe

trial. .


3. The City did not act reasonably in its creation and operation of the System. The

City knew, or should have known, that the development ofthe Canyon rim and the operation ofthe

System serving those developments would substantially increase the amount of storm drainage

- 2-
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carried to the Canyon and, in particular, to Lot 1 but failed to take any reasonable steps to mitigate


damage caused by the increased discharge burden on Lot 1.

4. The Court reaches the conclusions set forth above by examining the factors


mandated in the case of Locklin vs. Cityof Lafayette 09941 7 Cal.4th 327, as more fully

addressed below,

5. The evidence established that (a) the elements ofthe System that were constructed


over the years were all approved, inspected and, upon completion, required to be dedicated to the

City as part of its System of storm drainage; (b) the System, as a whole, is operating as designed,

approved and constructed; (c) the System redirects and diverts storm water from various sources

inside and outside the original natural watershed to the Canyon; (d) the diversion and redirection

of storm water is such that the intensity and volume is greater, and the location of discharge

different, than Lot 1 received naturally; (e) the System's approval and operation was a substantial


faaor in shiuiiig the siorm fl-r-v ir. Lot 1 from a nFUnrally armored original streambed to an

unprotected location east of its historical location; and (f) the System delivers twenty (20) times


more storm water to Lot 1 than would have occurred naturally,


6. 

sa 

RB

The Canyon rim is completely


developed by residential communities which were all approved by the City. The City has operated

storm drainage systems in all these communities since 1959. Most ofthe residential owners of

property sunounding the Canyon rim, which contribute storm waters to the System and eventually

to Lot 1, are not members of the Association. Moreover, 100% ofthe storm water delivdred to

Lot 1 is delivered by way of pubiic improvements which are part ofthe System. Therefore, if

uncompensated, the Association and, indirectly, its members, would be required to contribute far

more than its share to correct and repair the damage to Lot 1 compared to its or their own use.

7. The City has unreasonably over-burdened Lot 1 and its owner. The benefit of Lot 1


to the Assodation is insignificant compared to the loss it is asked to assume by the City.

8. The damage the Assodation has sustained is not a normal risk of land ownership.

Tbe evidence was uncontroverted that the severe erosion conditions caused by the System

. - 3 -
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threatens life and limb, as well non-parties' property, unless substantial and expensive repairs are

immediately undertaken.

9. La Jolla Alta Planned Residential Development No. 80 ("PRD 80") was one of the


last in the La Jolla area to be approved. The City knew, or should have known, ofthe erosion


propensity of the land similar to Lot 1. In addition, the City had actual knowledge that the System

could create dangerous conditions in Lot 1; had the means and methods available to it to prevent

these conditions from occurring; and unreasonably failed to implement those means and methods.

10. . The evidence established that tbe cost of repairing the damages caused is more

fairly absorbed by the City than by the Assodation in light of all the circumstances.

11. The evidence also established that the City unreasonably failed to physically

maintain its easements and failed to review or monitor the erosion damage its System was causing


to Lot 1. The City's approval of streets, culverts and drains, coupled with the requirement of

having individual residential lots to drain towards the street, creaied a Sysicm lluu'uiusl be

reasonable when operated as intended. The City has not reasonably operated the System because it

has created and operates a complex storm drainage system and then attempts to limit its

responsibility ftp that operation lo only individual drains and the footage included^ithJnthe"-

casements it requires to be dedicated to it as part ofthe development process.

12. The City's contention that the Assodation is entirely responsible for the erosion of

Lot 1 lacks any support in the evidence. The amendment of PRD 80 dated January 24,19S9 which

created Unit 15, Lot 1, was drafted by the City and provided a NOE to be created over Lot 1 for


the benefit ofthe City. The Amendment provided:

Lot 1 shall have a negative open space easement over it in a manner

satisfactory to the Park and Recreation Department. The easement

shall be maintained by the Homeowners' Association.


The subdivision map dated the same date as the amendment to the PRD provides:

The subdivider shall correct the existing erosion hazards prior to the

City's acceptance of this easement, in a manner satisfactory to the

/ / /
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City Engineer. This easement is to be maintained in accordance with the PRD

pennit.

13. The City Engineer corrected the hazard by requiring the developer to build a fence

twenty-five (25) feet on either side ofthe eroded area. When the final map for Lot 1 was recorded

in December, 1990, it contained the following language for the NOE:


We hereby grant and rdinquish to the City of San Diego, a

Municipal Corporation, any and all rights to construct, erect or


maintain any structure; to construct, erect or maintain fences; to


remove live trees and shrubs, to change the grade; or to otherwise


change the open space character ofthe land over, upon or across


Lot 1 as shown on this map and designated as "open space easement


granted hereon," reserving to the owner ofthe fee underlying said


p-n.neTTisn* herein tirHnted the continued use of saiH real nronertv: the


right to grant easements to any public utility company for

distribution facilities provided the same are installed underground;


and the right to maintain firebreaks, trim or remove brush and

otherwise perform preventative measures required by the Fire


Department to protect structures and other improvements from


potential fires. Responsibility for maintenance of said lands shall


remain with the owner ofthe fee title of said land and nothing


contained herein shall be construed to assign any maintenance


responsibility to the City of San Diego, nor shall anything contained


herein be construed to confer any rights to the general public.


14. The provisions dted above are to be interpreted according the rules of construction


applicable to contracts. Civil Code § 1642 is among the rules that must be considered. Several

contracts relating to the same matters pertaining to the same parties and made as part of one

transaction, are lo be taken together. In addition, the City required separate easements for each of

the storm drains that drain into the Canyon, including those that drain inlo Lot 1, which is a factor
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to be considered in determining the rights and obligations ofthe parties under the provisions


described above. The easements creating storm drainage rights and responsibilities are

substantially similar and were established prior to the NOE . Those easements required developers

to:

Grant to the C ity . . . the permanent easement and right of way to

construct, reconstruct, maintain, operate and repair a storm drain or

drains including all appurtenances thereto, together with the rigjht of.

, ingress and egress, over, under, along and across all that real


property described as follows... reserving to the grantor and its


heirs and assigns the continued use of the above described parcel of

land (Exhibit 762)

in this case, the Court may properly consider extrinsic evidence in interpreting uncertainty


in the construction ofthe coniracis. The existence ofcyiupcung easement rights and duties creates


uncertainty in this case.

15. OnApril 13,1988, the City advised the then owner of Lot 15, the developer

TechBilt, of "eroded areas ... that may endanger youngsters playing in the canyon." (Exhibit 516).

The City advised that it would not accept the NOE on Lot 1 until TechBilt fenced in the hazard.

Thereafter, TechBilt constructed a fence (Exhibit 509), sunounding the erosion hazard referred to

in Exhibit 516. Moreover, it was established by an unopposed offer of proof that the erosion


hazard refened to in Exhibit 516 was a drainage ditch that was 3 to 6 feet deep and 8 feet wide,

which is consistent with a natural and presumably acceptable rate of erosion that did not require

reversal of efforts to slow or stop, but a problem that needed to be fenced in to provide a safe place


16. The evidence also established that discussions at board meetings; statements made

at a City Coundl meeting on Januaiy 24,1989; concerns about insurance; and questions about the


cost of clearing brush off Lot 1, contemplated that the only maintenance responsibility of the

Assodation was to manage brush growth in Lot 1 and irrigate limited areas along Alta La Jolla
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Drive.

^ntfmmi-

17. The Court concludes, based on all the evidence, that when the NOE was created,

ndther the City nor TechBilt intended TechBilt or its successor to have any obligation to slow,


stop or reverse erosion in Lot 1. Furthermore, the NOE did not create an obligation on the part of

the Assodation to slow, stop or reverse erosion caused by the System operating as intended.

18. The Association's claims are not defeated by the statute of limitations as claimed by

the City. The erosion in Lot 1 has been continuous, but the resulting damage has accelerated in

recent years. Until 2003, the Assodation had no knowledge that erosion was occurring at anything


but an acceptable natural rate, nor that the fence erected in 1990 had been undermined. The statute

of limitations can be triggered by discovery of both the injury and its cause. However, the City has

IDC UUI Ucu Wi. pii-nji wil u llli 

TT,.:.;:,,« ,T r̂̂ ,-,c-̂ c c-.->.-l-i sc {V-.£ 'istiitc r;f limitations Ths

 A

 ·"···· <-;n*in« «*

not aware ofthe accelerated erosion until 2003. The theories substantiating the causal mechanism


of erosion are complex, technical and controverted. The evidence further confiimed that the

Assodation had neither obligation to monitor the erosion rate in Lot .1, nor anywhere else in the

Canyon; this was the City's responsibility. Moreover, by listing the issue on its defened

maintenance Ust in 2004, the City admitted its responsibility for overseeing the erosion issue and

maintaining the Canyon as part of its operation ofthe System. Damage to Lot 1 did not

substantially interfere with the use and enjoyment of Lot 1 until the Assodation was improperly

dted regarding the failure ofthe protective fence. The NOE requires the City, not the Assodation,

to erect and maintain fences in Lot 1. On recdpt ofthe dtation on or about April 23, 2003

(Exhibit 546), the statute of limitations on the cause of action for inverse condemnation was

triggered and the damages to Lot 1 were sufficiently stabilized to a point that emergency repairs

were needed. The notice of claim was timely filed on September 24,2003 (Exhibit 226) and the

Complaint timely filed thereafter.

19. The City is the only public agency contributing to the taking or damaging of Lot 1.

Therefore, there is no apportionment issue in this case.
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CONCLUSION


/\Q JfT . The Court holds that the City is liable for inverse condemnation because it

unreasonably created and operates a storm water drainage system which utilizes the Canyon as an

integral part. Under ah analysis of all the evidence presented that relate to the factors presented in

Locklin vs. City of Lafayette (1994) 7 Cal.4th 327, the Court concludes:


a. The overall purpose being served by the project under scrutiny in this case is


storm drainage for the general public;


b. The damage to Lot 1 and risk of future injury and additional damage likely

to occur unless substantial repairs are immediately undertaken greatly putwdghs any

benefit obtained by the Plaintiff individually or its members as a whole;


c. The City had feasible alternatives available to it with lower risk of damage

to Lot 1 that it could have required to be implemented in Lot 1 both originally in 1975 .

when the PRD was approved and the drainage improvements were constructed and

accepted, and in 1990 when the NOE was granted. The City failed to exerdse those

reasonable options;


d. The Association has limited assets and its ability to raise revenue is

restricted by its CC&R's. The cost of repair is, more likely than not, greater than the

Association's abihty to reasonably bear these responsibilities and risks.

e. The damage incuned is not the kind generally considered a normal risk of

land ownership;


The damages caused by the System are peculiar lo the Assodation. 1 B 9

ofthe residences that contribute storm waters via the City's public system


are owned by persons who are not Association members or is the City itself. The

Association bears 100% ofthe risk and damages but enjoys little ofthe benefits; and

/ / /
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Lotl.

g. The Assodation acted reasonably in attempting to mitigate the damage to


Ol &£· T*

16

 failure ofthe City to act in a reasonable manner was and is a substantial factor


in causing damage to Lot I, creating the need for emergency and permanent repairs to Lot I .

^« ^ f The Court further holds that the NOE is uncertain when compared to


contemporaneous and prior existing Storm Drain Easements between the same parties addressing


the same general matter. Considering all the evidence presented, the Court finds that the City has

the obligation to maintain the System and its parts and the obligation to repair damages caused by


the System's operation in Lot 1.

2,3 ffit The Court further holds that the City has failed to establish the presence of any


affirmative defenses that bar or limit recovery by the Association.


JUDGE OF THE SUPERIOR COURT

JUDGE UND'AB.QUir^

1
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DESCRIPTION Of OPEHAIIONS / LOCATIONS / VEHICLES 1 EXCLUSK3NS ADDED BY EWDORSEMEKT / SPECIAL PROV1SJOH3


BE: OPERATIONS OF THE NAMED INSURED AS CERTIFICATE HOLDERS INTEREST MAY

APPEAR rFRTIFlCATE HOLDER IS INCLUDED A3 ADDITIONAL INSURED PER FORM


·VE0ie20304 ATTACHFD *10 DAYS FOR NON PAYMENT OF PREMIUM

CERTIFICATE HOLDER 

CANCELLATION

LAJOLAL

XA JOLIA ALTA MASTER COUNCIL

Attn: Gary Roth President

1570 ALTA IA JOLLA DRIVE

LA JOLLA CA 92037

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE TKE EXPIRATION


DATE THEREOF, THE ISSUING INSURER WILL ENDEAVOR TO MAB. *3 0 DAYS WRITTEN


NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT. BUT FAILURE TO DO SO SHAU

IMPOSE NO OBLIGATION OR UABIUTY OF ANY KINO UPON THE INSURER, ITS AGENTS OR


REPRESeMTATlVES.


·mw^-

ACORD 25 (2001/08) 
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K̂TIFICATE OF LIABILITY INSURANCE 

NAUT I -l 

^e sa I nsu r a nce Agency 

G ille sp ie Way, S u ite 108 

Cajon CA 92020


Phone : 619 - 937- 0164 F ax:619 -937-016B 

INSURED


N a u tilu s G ene r a l C ontr a ctor s

I nc.

2045 Firet Avenue

San Diego CA 92101

DATE (MMQD/YYYY)

1 0 /2 9 /0 7

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATIOH


ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE


HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR

ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW


INSURERS AFFORDING COVERAGE 

INSURER A. Gemini I nsu r a nce Company

INSURE ft

USURERC

INSURER D:


NAIC#

COVERAGES

THE POUCES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO TME INSURED NAhED ABOVE FOR THE POLICY PEROD INDICATED. NOTWITHSTANDtNG


ANY REQUIREMENT TERM OB CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR .

MAY PERTAIN THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCUUSIONS AND CONDITIONS OF SUCH


POUCtES. AGGREGATE UNITS SHOWN MAY HAVE BEEN REDUCED BV PAID CLAIMS.


POLICY EFFECTVE IPOLIWeXPWATKSn


(KSitnum 

LTR NSRt 

TYPEOFMSURANCE 

GENERAL UABIUTY


COMMERCIAL GENERAL UABUTY 

1 CLAIMS MADE -I X I OCCUR


GENT AGGREGATE LftKT APPLIES PHC

j PCXCY | x ~ j JECT 

·LOC

AUTOMOBILE UABBJIY


ANY AUTO


ALL OWNED AUTOS


SCHEDULED AUTOS


uinpn u rro s


NON-0VWCO ALTIOS


GARAGE UABILirr


AMY AUTO


EXCESS/UMBRELLA LiAEIUTY


' ' I CLAMSMADE

OCCUR 

oexxnELE


REIENnON


WORKERS COMPENSATION ANO

EMPLOYERS' UABnJTY


AMY PROPRCTORIPARTIffiREXEaniVE


OFFICERfMEMBER EXCLUDED?


I fw ,

SPEC 

ECW- PROVISIOMS bekw

OTHER

POLICY NUMBER

VCGP01463 2 

DATE (MWDDPfY) 

07/14/07 

DATE (MWDDmo 

07/14/08


LIMITS


EACH OCCURRENCE


UAUAbt lUWJK tU

PREMISES (E» oceuwwrt


MED EXP (Any on* |wiw»}

PERSONAL K ADV INJURY


GENERAL AGGREGATE


PRODUCTS- COMFV0P AGG


COMBhEO SINGLELMTT


(£· ·oadenQ


BODILY INJURY


(PetpMsoo)

BODILY INJURY


PROPERTY DAMAGE


(FVeccMang

AUTO ONLY - EA ACCOENT


OTHER TMAN

AUTOONLY 
̂

EACH OCCURRENCE


AGGREGATE


ITORY UMfTS 

tJITT

ER

E-LEACHACOOBfT

£ L DISEASE - EA EMPLOYS

E.i_ DBEASE - POLICV UMtT

« 1 , 0 0 0 , 0 0 0

1 5 0 , 0 0 0

» 5,OOP


»1 , 0 0 0 , 0 0 0

% 2,000,000


% 2,000,000


DESCRIPIIOH OF OPERATIONS / LOCATlpriS / VEHICLES I EXCLUSIONS ADDED BY ENDORaEMEWI ( SPECIAL PRO«SIOKS


RE: LA' JOLLA ALTA MASTER COUNCIL PROJECT. CERTIFICATE HOLDER IS INCLUDED

AS ADDITIONAL INSURED PER FORM VE018203 04 ATTACKED.


*10 DAYS FOR KON PAYMENT OP PREMIUM

CERTIFICATE HOLDER 

CANCELLATION

LANDDES

LRND DESIGN CONSULTANTS, INC. 

199 SOUTH LAS ROBLES AVE f<250


PASADENA CA 91101 

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPWATKW

DATE THEREOF. THE ISSUtNQ INSURER WILL ENDEAVOR TO MAO. * 3 0 DAYB WRITTEN


NOTICE TD THE CERTIFICATE HOLDER NAMED TO THE LEFT, BUT FAILURE TO PO SO SHALL


IMPOSE NO OBLIGATION OR LIAB1UTY OF ANT KIND UPON THE INSURER. (TS AOENTS OR

REPRESENTATIVES.

AUtfCfRIZEd 

ESENTATi


"»·*-

ACORD 25 (2001/08) 
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ACORD. CERTIFICATE OF LIABILITY INSURANCE 

RKr;£iVi£D


Rancho
Mesa
 V ^ ^ ^ t S S T ^
B

1810 Gillespie W«y, Biaxtm 108

^ ? , a g S y 4 Fax:619-937-0168

INSURED


Nautilus General Contractors


204fi First Avonuo_


San Diego CA 921 01 


, «AOTr--fr7r ^ . ̂  

J

THIS CERTIFICATE 18 ISSUED AS A MATTERo F

ONLY AND CONFERS NO RIGHTS UPON THE CERTIFfGAfE4> 
̂

HOLDER. THIS CERTIFICATE DOES NOT AMEND.CXTEND OR

:

'

ALTER THE COVERAGE AFFORDED BY THE POUCIESBELOWi


INSURERS AFFORDING COVERAGE 

USURER A : 

Q^a tini I n su r a no^ C ompany

WSURERtt


INSURER C ;

MSURB ID :

KSURB t E :

NA I C *

Nwnr


LTR

AVERAGES INSURED WMED ABOVE F . * THE POUCY PERIOD INDICATED. NOTWITHSTANOfNa


^ ^ i ^ ^ ^ ^ s t S ^ ^ V E B ^ R m ^ B V P A . C .  ̂. _.. . _

ra

TYPW OF WSURANCE


o eNERAL UABtLTTY

COMMERCIAL S B t SW t UABUTY 

| dAIMSI iWOE J X | OCCUR

OEKL ACOREOATE UMTT APPLIES PER:

JPOUCV IX I ^C T 

LOC

AUTOMOBILE UABIUTY


ANT AUTO

ALL OWNED AUTOS

eCHBXILED AUTOS

POUCY NUMBER

VCGF01 463 2


MU C V W-VtUIIWt"


W E (WPOfYY )

0 7 /1 4 /0 7

NONOMNEO AUTOS

OARAGE LIAS IUTY

ANT AUTO

EXCEWUWBRELLA LlABtUTY


! OCCUR i (OJUMSMAOE

DATE(WWCOPrYl 

0 7 /1 4 /0 8 

UMna

EACH OCCURRENCE 

UAHAU t JUTOJIIfc U


WtEM lSES(E»a c o wn c ^ 

MED EXP (Any o n * p—o n} 

PERSONAL A AOV INJURY 

GENERAL AGGREGATE 

PRODUCTS · COMRK3P AGO 

COMBINED SWCLE UMTT

(Ea*o ddMS)


BOOi -YWAIRY


% 1 , 0 0 0 , 0 0 0

s 5 0 , 0 0 0

s 5 , 0 0 0

»1 , 0 0 0 , 0 0 0

% 2 , 0 0 0 , 0 0 0

s 2 , 0 0 0 , 0 0 0

DEDUCTIBLE


HETEMTON


WORKERS CDMPeMATIOH AND

EMPLOYERT UAB IU IY

ANY PROPReTORIPARTNHWEXECU TIVE

OFFCeRMEMBCR EXQ.U0E07


H ves, 0a*crib« undM

SPEdAL PROVtSOWSbBtow


OTHER

(Pa i ao o Mnq

PROPERTY DAMAGE


(P*rac o danl}


AUTO ONLY -EA ACOOe fr

OTHER TMAM

AUTO ONLY: 

EAACC

AOG


EACH OCCURRENCE


AOGREOATE


1 WCJIIATU-" 

ITOftY LIMITS 

TOTR:


EH

EX. EACH ACOOENT


E i , DISEASE - 6 A EMPtOYCTS

E L DISEASE - POUCY LIMfT

DESCRIPTIOW OF OPERATIONS f LOCATIONS I VEHICLES (EXCLUStOMS ADDED BY ENDORSEMENT / SPECIAL PROVtSIOKS

RE : LA JOLLA MASTER COUNCIL. CERT IF ICATE HOLDER I S INCLUDED A S ADDITIONAL


INSURED PE R FORM V E 01820304 ATTACHED, * 1 0 DAYS FC R HCH PAYMENT O F PREMIUM

CERTIFICATE HOLDER

CANCELLATION

C ITY O F SMJ DIEGO


202 C STREET


SAN DIESO CA 921 01 -4806


CITYSA2


SHOULD ANV OF THE ABOVE DESCRIBED POLICIES B E CANCELLED BEFORE THE EXPIRATlONJ

DATE THEREOF, THE tSSUING INSURER WILL ENDEAVOR TO MAIL * 3 0 DAYS WfUTTEN

NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT. BUT FAILURE TO DO SO SHALL


IMPOSE NO OBLIGATION OR LlABIUTY OF ANY KINO UPON THE INSURER, ITS AGENTS OR

RCPRESEMTATIVEi


ICEDJ 

ACORD 25 (2001/08)


RESCMTAT 

MTATJVE/
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o 

uSD. CERTIFICATE OF LIABILITY INSURANCE


"— " -. i . l̂vED


PRODUCER 

jlancho Mess Insuxsnoe Agency


1810 Gillespie Wsy, Suite 108


SX Cajon CA 92020


Phone: 619-93 7-0164 Fax:619-93 7-0168


INSURED

Nautilus GeneraJ. Contractors


I nc .

2 0 4 5 F x r s t A venu e

S an D ie go CA 92101

COVERAGES

^ O P B V I 

KA PT I - l 

OATC (MWDOrrTTT]


11/30/07

THIS CERTIFICATE » ISSUED A3 A MA 1 I LH OF INFORMATIOR

ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE ^

HOLDER. THIS CERTIFJCATE DOES NOT AMEND/E)CTEND OR

ALTER THE COVERAGE AFFORDED BY THE PCHJCIES BELOW

INSURERS AFFORDING COVERAGE 

MSURBtA.-- Q e g d n i I n s u r a n c e C ' - ^ T ' p n y

WEUHER6


MSURERC

K 5 U RB 1Q


Vl SURS t e

NAIC#

THE P O U a E S O F INS l ffi ANCE LISTED BELOW HAVE BEEN ISSUED T O T H E INSURED NAMED ABOVE F O R T H E POUCY PERIOD O O C A T E D NaTWTTHSTANDCNG

ANY REQURE fc CNT . TERM O R CONOmON O F AN Y CONTRACT O H OTHER DOCUMENT WFTH RESPECT T O W H C M THIS CERT IF ICATE M A Y B E I SSU ED O R

HAY PERTAIN . T H E KSURANCE AFFORDED BY T W POLICIES DESCROED HEREIN IS SUBJECT T O AU. THE TERMS . EXCLUSIONS A N D C O N D mO N S O F SUCH

POLICIES. AGOREGATE LAOTS SHOWN M A Y HAVE BEEN REDUCED B Y P A D C L AWS .

[ M RW J i n 

LTR NSRt 

TYPEOFWSURAWCe ' 

GENERAL LIABILITY 

COMMERCIAL GPCRAL UABUJTY 

I c LAWSMADE ( x l OCCUR 

GEWL AGGREGATE LSIIT APPLIES P B t 

| POUCY PC 

i PRO-

JECT LOC


AUTOMOMLE UABUTY

AMYAUTO


ALL CVWCD AUTOS

SCHEDULED AUTOS

HIRED AUTOS

POUCYNUMBER 

VCGP014632 

·ptHX-V t H bC TWE IRJUCV EKPWATHJH


DATE IMMrtKVYY) j DATE pWUDOfTTl


0 7 /1 4 /0 7 

07 /14 /08 

DAURb
t l U K t N l fc U

PREMISES (Eao o euwno ^ 

EACH OCCURRENCE 

MED EXP (Any no. f a e  ̂

PERSONAL* ADV INJURY 

GENERAL ACGREOATE 

PRODUCTS - COMPIDP AGO 

COMBINED SMGLE UMn

1

(Eaac c tMM)


BO0B.VWJURY


(Pa>p«ncs4


BODILY WJORY-

PROPERTY DAMAGE


(pMac c idanQ


l 1 , 0 0 0 , 0 0 0

t 5 0 , 0 0 0

s 5 , 000

« 1 , 0 0 0 , 0 0 0

«2 , 000 , 000

«2 , 000 , 000

GARAGE UABIUTY


ANY AUTO

AUTO ONLY - EA ACOOBfT

OTHBITHAN

AUTOOM.V:


EAACC

EKCEMUUMBRam UABIUTY


I OCCUR I I CLAIMS MADE


EACH OCCURRENCE


AOGREOATE

·eOUCTBLE

RETENTION


"wcsr; 

TTJTTT


WORKERS COMPENSATION ANO

EMPLDYERB- UABIUTY


ANY PROPRETOR/PARTHS^XECUnVE

OFFCERfMaiBER EXCLUDED?

I tw , d*Kiib* i*t6et


S K O A L PROVISIONS b t k r *

EJi EACH ACaDENT


E i DSEASE - EA EWPtOYEt


EJ-DtSEASE- POUCY UMtT S

DesCfilPIION Of OPERATIONS / LOCATIONS / VEHICLES IEXCLUSIOHB ADDED BY ENDORSEMENT / SPECIAL PROVISfONS

RE: LA JOLA ALTA MASTER COUNCIL. CERT I F ICATE HOLDER I S INCLUDED A S

ADDITIONAL INSURED PER FORM VE 0 1 8 2 0 3 0 4 ATTACHED *1 0 DAYS FOR NON PAYMENT

OF PREMIUM

CERTIFICATE HOLDER 

CANCELLATION

GEOTECH


GEOTECH EXPLORATION, 

7420 TRADE STREET


SAN DIEOO CA 92007


INC.

SHOULD ANY OFTHE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION

DATE THEREOF, TNE ISSUING INSURER WILL ENDEAVOR TO MAIL * 3 0 DAYS WRTTTEN

NOTJCC TO THE C S W B A T E HOLDER NAMED TO TKE LEFT. BUT FAILURE TO DO SO SMALL

IMPOSE NO OBUOATIOM OR LlABIUTY OF ANY KIND UPON THE INSURER. ITS AOENTS OR

R&RESENTATIVEa.

ACORD 25 (2001/06) 
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000411

rpMOOUCER 

^ M Rancho 

^ F l8 1 0 G 

^ 

B D 

-

 C E R T


'

F I C A

^OLUA i i u^lN i u^5 i

Rancho Mesa Insurance Agency


1 81 0 Gillespie Way, Suite 108


El Cajon CA 92020


Phone:61 9-93 7-01 64 Fax:619-93 7-0168


·· · i - ·- i

fHSUREO

N a u t i l u s G e ne r a l C on t r a c to r s

Inc.

2045 First Avenue


San Diego CA 92101 


'

:

*^tB|

THIS CEKTIFICATe IS ISSUED AS A MATTER OF INFORMATION


ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE' ·'.<


HOLDER THIS CERTIFICATE DOES NOT AMEND. EXTEND OR

ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW

INSURERS AFFORDING COVERAGE

WSURStA: 

USURER B:

G emini I n su r a n c e C ompany

COVERAGES

msuRaic


INSURER D:

USURER £ ;

NA!C»


T H E P O U O E S O F INSURANCE USTED BELOW HAVE BEEN ISSUED T O THE INSURED NAMED ABQVF F n n T v.

e

 ̂  . ^ „ · — -

ANY REQUIREMENT. TERM OR CONDfTlON OF ANY CONTRACT OR OTHER D O C U ^mFWmfS S e S r r ^S f^Z S Z™

0 

* ™ - «TWrTHSTANL.«,


MW PERTAJN. T « INSURANCE AFFORDED BY THE POUCCS DESCR^ » m i a » S j B C T n S  ̂S ¥£2SS ^£.

C

!. '

r n F K : AT E

 " W BE tSSUeoSS


POUCIES.AGOREOATE UMH-S SHOWN WYHAVE BEEN REDUCED^Jup gLAw f^^^^^^^^

FIRSR

LTR 

WS

TYPE OF INSURANCE 

GENERAL HABHJTT


COMMERCIAL OSCBALUABUTV 

[CLAAtSMADE | X {OCCUR 

GEWL AGGREGATE LMTT APPUES PER: 

POUCY 

AUTOMOBILE UABUTY

ANY AUTO 

AU. OWNED AUTOS

SOCDULED AUIDS 

HBED AUTOS

NONOWNEOAUIOS 

POUCY NUMBER 

VCGP014632


DATE (MHVDCyYY|


0 7 /1 4 /0 7 

fPBCO bXPJRATKnr


0 7 /1 4 /0 8 

LBSTS


EACH OCCURRENCE


IJAMAUt ( D H t N I t U

PRBWSES (E» occuiwm )

M£OEXP(>».y( inBp, 

PERSONAL » ADV INJURY 

GENERAL AGGREGATE


PTODUCTS - COWVOP ACQ

' 1 , 0 0 0 , 0 0 0

»5 0 , 0 0 0

1 5 , 0 0 0

»1 , 0 0 0 , 0 0 0

»2 , 000 , 000

cpMaiHEDaNca,EUMrT


(EaaocWanQ

OARAOE UABtLITY


ANY AUTO

EXCESSAWBRELLA UABIUTY


^OOCUR ' ^ 

CLAIMS MADE

DEDUCTIBLE


RETENDON


WORKERS COMPENSATION AND

EMPLOYERS' UABIUTY


ANY PROPfltETOWPARTNERlEXECUTlVE


OFFCERMEMBER EXCLUDED

3AL PROVISIONS bl o w.

BOOCYNJURY


BOOItYIMJURy


fO»f · - i - i i i . . , n 

»2 , 000 . 000

fs

PROPERTY DAMAGE


(Pa'ac o tenQ


AUTO OM.Y - EA ACCIDENT


OIHER TMAN 

AUTO ONLY: ·

EAACC


AGG

EACH OCCURRENCE


ACGREOATE


rwuaiAiu-

ITCWY LIMTTS

3^

E.L-EACH ACOOENT

EJ- n BEASE -EAEMPLOYBJ

EL,DISEASE-POUCYUMfT l l

OEWmPTKW OF OPEIUTio wa , LOCAT.OWS; VEHICLES / EXCU IAWW AOl i -D BY E N O S ^L ^^T . , 

M 

· * —

RE: LX JOIA ALTA M A S ^ a a wc i L - ^ S S S S ^ S ^ S ^ S ^ T r

ADDITIONAL 1KSURED PER PO  ̂^

 01 82

 03 "rSlSS^ ̂ i n ^ ^ ^ ^

OF PREMIUM ATTACHED. *10 DAYS FOR NON PAYMENT


CERTIFICATE HOLDER


RIVERTE


·

R1VKRTKCH, I N C .

CANCELLATIOW"

SHOULD AMY OF THE ABOVE DESCRIBED POLIOES BE CANCELLED BEFORE THE EXPIRATUNJ


DATE THEREOF. THE ISSUNO INSURER WILL ENDEAVOR TO MAIL * 3 0 DAYS WRTTTEN

MOTICE TD THE CERTIFCATE HOLDER NAMED TO THE LEFT. BUT FAILURE TO OO SO SMALL

IMPOSE NO DBUOATKM OR LIABILITY OF ANY KINO UPON THE INSURER. H S AGENTS OR

REPRESENTATWEt.

^COI^«: |20q i l /»>- .

© ACORD CORPORATION 1988
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ACORD. CERTIFICATE OF LIABILITY INSURANCE 

OPD O t

JCBAL-1 

PRODUCER


Vlgnaa £ Asso c i a t e s 

.0 B S t r e e t , S u i t* 18O 0

San D ie^o CX 92101 - 35 47

Phone : €19 - 234 - 6 8 48 F a x : 6 1 9 - 2 34 - 8 6 0 1 

RECEIVED 

Maufts )

J . C . B a ldwin C oootr u ction

2469 l a s a l a D r iv e 

C a r l sb sS cA 92010

DATeiMHio o nnmr)


10/01/07

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATICS


ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE


HOLDER. THIS CERTIRCATE DOES NOT AMEND, EXTEND OR


ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW

INSURERS AFFORDING COVERAGE 

MSURBtA:


A k t * At t lp lQ* 1M B 

C x*V *ai 

INSURBIK 

P e e r le ss I nsu r a noe Coaqpany 

IHSURSIC


WSUHERD.

NSUREn&


NA1C#


26620


24196

COVERAGES


TWPOUC ffS OF INSURANCE USTCD BELOW HAVE BEEN ISSUED TO TH£ INSURED N A «D ABOVE FOR THE POLKTr PERCO KD«»TED -NO nwmeTAND iNO

I NV R P O ^ l l ̂  ̂  T M M K i r o m S j OF AMY CONTRACT OR OTHER tXXXJMENTWrTHRESPECTTOWHICHTHJS CEHTTCATE MAYBE KSUEDOR

S S reS5S îS5^MroWD&IBr THE POUCES DESCRIBED HEREIN (S SUBJECT TO ALL THE TERMS. EXCLUSIONS AND CONDmONS OF SUCH

j S m T S a S m ̂  W T C S H O T V N MAYHAVE BEEN REDUCED BY PAP CLAWS.


LTR 

y am 

Hsn 

TYPGOFIMSURAHCE


OENERAL UABUTY


COMMERCIAL OETCKALUABIUTV 

CLAMS MADE i x I OCCUR 

GDrt. AOC3R60ATE UP«T APPLIES PH t

LOC

POUCY 

PRO-

JECT 

AUTOMOBILE LIABILITY 

ANY AUTO 

ALLCWNB) AUTOS 

SCHEDULHJ M /ra s

HIRS) AUTOS 

NON-OWNEDAUTOS

POLICY NUWS» 

RAF729B4107 

BAB233596 

OARAQEUABUJTY


ANY AUTO 

EXCESSMMBRELLA UABUTY


" ' 1 CLAIMS MADE

I OCCUR


DEDUCmBLC


ROtN IUN

WQRKBU COMFBWATKM AND


EMPLOYERS UABIUTY

AM* PROPRlETCWPARTNER/EXEa/nve


OFFICERAIEMBER EXCLUDED?


It y«a, OMCiiba unttar


SPE6ALPROVISONS

OTHER


DATE [WMJonnm 

1 0 /0 1 /0 7 

1 0 /0 1 /0 7 

DATE fMWDOfYY) 

10/01/08 

10 /01 /08 

UNITS

EACH OCCURRENCE


UABUUt lUHbNIbU


PtgUKSEB (E» o o cwnc tl)' 

KED EXP (ft t , on* pnc v4


PBtGONAL S AW NJURV 

OBJStAL AOGREOATE 

PRODUCTS - OONtPnP AGO 

CQMBHH) SNGUE UMTT 

[Eaao dM]

BOOLY INJURY


(P«-pw«on)

BOOtY INJURY


PROreHTY DAMAGE


[Pwac c iMn 
̂

AUTOONLY - EA ACCC16KT


OTHERTHAN


AUTO ONLY:


EAACC

AGO

EACH OCCURRENCE


AGGREGATE

TORY UMfTS 

EH

Ei-EACH ACOOENT

EJ_ DISEASE -EAatPLOYEI I

E.L DISEASE- POLICY LIMIT «

« 1 , 0 0 0 , 0 0 0

t so , 0 0 0

tE xclu d e d

1 1,000,000

sa,000

(

o o o


1 2 , 0 0 0 , 0 0 0

»1 , 0 0 0 , 0 0 0

n e SOWT ^' o F O PCW lOW i i j O C AT K ^I Ve HC LES I O ^^

Ra:  L* Jolla Alta, 1570 Alta La Jolla Dr., La  Jolla, CA 92037. Nautilus


General Contractors, Ino. (General Contractor) and La Jolla Alta Master

Council (Owner) are named as additional insureds primary/non-contriimtory as

respects general liability per CG2010 07/04 snd additional insureds aa

respects auto liability per GECA701 09/04. Per Project Aggregate (cont.)


CERTIFICATE HOLDER 

CANCELLATION


NAim-3  

Nautilus General Contractors,


Inc.


2045 First Ave.

San Diego CA 92101

SHOULD ANY OF THE ABOVE DESCRIBED POUOES BE CANCELLED B&ORE THE EXWUTIO*

DATE TKCREOr. THE IWUtMODWURCT WHi. BlOEAVOft TO MAM. 3 0 DAYSWWTTCM


NOTICt TO THE CERTIFICATE HOLDER NAMED TO TM£ LOT. BUT FWLURE TO DO SO SHALL

aw>OSE MO O6U0ATK1H OR UABUTY OF AMY UNO UPOM THE IMSURER. ITS AOEMTS OR

REPRESBTTAT


ACORD 25 (2001/08)


® ACORD CORPORATION 1966



0 0 0 4 1 3  ../ 6194524536 

AS ÊN INS 

Pft<3E B l

 ̂

m

 CERTiFICATE OF LlABIUTY INSURANCE

*30UCER Pta* t8iS)««&-12« FMC faifl)«!-«M


(ASPEN INSURANCE BROKERS. BJC

J 422 SOUTH PIERCE STREET

EL CAJON CA 92020-4129


Aflw»cvLkir:0O«)e34


INSURED


KIRK PAVING, INC.

8722 WINTER GARDENS BLVD

LAKESIDE CA 92M0

M&-eS&-07B7

tJATE (MWtXJ/YYYY)


11/07tt007


THB CERTmCATE IS WSUEO A8 A MATTER OF MFORMATION

OMLY AND CONFERS MO RIOMTS UPON THE CERTIFICATE


HOLOHR. TKie CERTIFICATE DOCS NOT AMKHO. EXTEND OR

ALTER THE COVERACT AFFORDEP BY T>g POLICIES BELOW.

INSURERS AFFORDING COVERAGE 

INSURER A Navlgrtorm Specialty Insuranc e Company


INSURER 8: Nstlo nsl Union Firs Ins. Co, o f Pittsburgh, PA


INSURER C:

INSURER 0:

INSURER E

NAICff

COVERAGES

.

rrvJE P01«Ea OF WSUHAMCTLISTED 6ELOW HAVE BEBJ ISSUED TO TME INSURED NAMED ABOVE FOR THE POUCY PBUOO IHLICATED. NOTWimTTANaMG


ANY OTQU^Uen TEwTo R COMOmOM OF AMY COWTRACT OR OTHER DOCUMEKT WHH RESPECT TQWHICH THB CERTIFICATE MAV BE ISSUED OR

MAY POTA»rTHE' INWSAHCE AFFOMJED V* TME POI n fi B DESCRIBED HEREIN 19 SUBJECT TO A l l THE TERMS. EXCLUSIONa AND COWMTtOKS Of BUCM

POLiaES. ASGREGATEUMITa SHOWN MAV HAVt BKN REtXJCH) BY PAID CLAWS.

HS* 

A 

B

Aom 

res 

·

" 

TYPE OF INSUUMCE 

GET ERAL UABIUTY 

X 

GEM 

AUT 

COMUERC ML GENERAL UABILITY 

CLAMS MAOEJ X OCCUR 

L AOGREOATE UUIT APPUES PBfc 

POUCY | X

sif-n«

OMOBIU UABtTTY

WYAUTO


AU OWNED ALTTOS 

HRED AUTOS 

NONOWNED AUTOS

GARAGE UABUJnr 

ANY AUTO' 

EXCESS 1 UMBRELLA UABIUTY 

X | OCCUR 1 | CLAIMS MADE 

X 

OEDUCTIBLE


BETEWnOHl M i fiOO

WORKERS COWEH3AT10N ANO

EWLOYERS" UABaJTY

OFnc enwuttu 

artc wL rravwi 

excLwctn 

OTHER;


POUCYNUMBER 

OC07CGL007026-0D. 

BE 8274230 

POLICY o r t s n n 

DATlWMWrm 

OTJOIIVT 

02107107 

POUCY Bc pmAim 

DAT«(WlWrYI


02/07/08 

osrar/os 

UISTI |

EACHOCCURRBJCE 

PfttWBCB (Lt eautwati 

MED. EW (A«v «»· p«*on) 

PERSONAL ft ADV INJURY 

GWESAL AOGREOATE, 

PRJODUCTOCOMPJOP AGO. 

COM6INED SMGLE UMfT

[EaaccM«nCl

BODILY INJURY

(Pirpano n)


BODILY INJURY


(Par ·c ddert)


PROPERTY DAMAGE


(PN-scadenl)


AUTO ONLY - EA ACCIDENT

OTHEKTHAN 1 

AUTO ONLY:

:»ACC


AGO

EACH OCCURRENCE 

AOGREOATE 

IWC STATU.

I TORYUMIS 

.

OT>«I

EL. EACH ACCIDENT

EJ- DtSEASE-EA EMPLOYEE


EI . Dt3EASE-POUCY LIMIT

s 1,000,000

· 50,000

S 5,000

» 1,000^00

1 24>00.000


S 2,000.000

1 1,000,000

* 1,000,000

DESCRIPTION OF OPERATIONS/LOCATIONS'VEHtCLES/EXCLUSIONS ADDED BY ENDORSEMENT/ SPECIAL PROVISIONS

CERTIFICATE HOLDER IS ADDmONAL INSURED & PRIMARY PER FORMS ANF 160 05/2006 & ANF ES 043 0S/2O0B, ATTACHED. RE: PAVINQ


OPERATIONS, 1570 ALTA LA JOLLA DRIVE, LA JOLLA, CA 92037

·10 DAY NOTICE OF CANCELLATION APPUEB TO NON PAYMENT OF PREMIUM

CERTIFICATE HOLDER

NAUTILUS GENERAL CONTRACTORS WC.

2045 FIRST AVENUE

SAN DIEGO.CA 92101

·

Attentio n: STACEY 619-564^510 

CANCELLATION


SHOULD ANY Of TMi ABOVE DESCRIBED POUCEB BE CANCCLLB) BEFORE THE

EXPIRA-nON DATE THEREOF. TME BSUNO INSURER WLL ENOEAVORTO MAJlTO DAYS

WRITTEN NOTICE TO THE CERTIFICATE HOI DEB HW1ED TO TKE LEFT, BUT FAILURE


TO OO SO SHAU IMPOSE NO OBUQATO) OR UABILTTY OP ANY KIND UPON TKE INSURER,


i r a AGENTS OR REPRFSFNTATWEa.


AUTHORIZED REPRESEIfTATWE J

* ^^M s r c Kap l a n /  ̂ ^

ACORD 25 (2001/08) 

Certificate * 20367 

© ACORD CORPORATION 1986
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ACQBD, CERTIFICATE OF LIABILITY INSURANCE


PRODUCER o xsssa o

C avlgnac £ A»«Oci»t*«

450 B S tr e « t , Soltfl 1 8 0 0

9 U Diogo, CA  $2101-6005


J o l l n O a KXKMX

1-61S-134-6B48


irauRED

Hor r taoB ingln^^r iT ig, I n c .

1937 >r« jkJtor t S tr e e t , su i t e A

ama Dl«oo, CA  9 3 1 1 0

I . ̂  _ _

DATElPOUDOmn


10 /0 2 / 0 7

THIS CERTIRCATE IS ISSUED AS A MATTER OF INFORMATION


ONLY AND CONFERS NO RIGHTS UPON THE CERTIRCATE


HOLDER. THIS CERTIFICATE DOES HOT AMEND, EXTEND OR

ALTER THE COVERAGE AFFORDED B Y THE POHCIES BELOW.

INSURERS AFFORDINO COVERAGE

INSURS*A:Th» TrOT^lo n I n d i r o l t y Coagxny o t Co no nsCleat


MSUHgi&TL 3pf te l« lty lojnr ticf t CanpKny

IKSURBtC

MSURBta


MSURBtE:

COVERAGES

m.

THE POLICIESOTINSURANCE LISTED BELOW HAVEBEEN ISSUEDTOTHE NSUHED MAMEDABCVE FORTHE POLICY PERIOO INDICATED. NOTWrTHSTANDIMG


AMY REQUIREMEMT TERM OR COKDtTION OF ANT COMTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THe CERTlFICATC MAY BE ISSUED OR

MAY PERTAIN THE INSURANCE AFFORDED BY THE POLICIES DESCRIBeD HERON IS SUBJECTTOALL THETERMS. EXCLUSIONS AMD CONDITIONS OF SUCH"


POLICIES.AGGREGATE LWITS SHOWN WAY BAVE BEEN REDUCED BY PAID CLAWS.


TYPEOFMSURANCE 

GENERAL iM n r r r

COMhERCM. CSCRALUABQJTY 

CLAIMS MADE 1 * I OCCUR 

X Ho O ed ttctlil* 

C roai U a b . inclu d e d 

Gen . AOGREQKIE UMIT APPLES PEft

AUTDnoeiLE UABIUTY 

ANYAUTO


A l l OWHffl AUTOS


SCHHXJLHJ AUTOS


HRBJAUlOIj

HON^WNai AUTOS


Ho COEqwtqr Owned *U tO»

I nclud ed I D G e e Lie li.

POUCT NUMBER


68027131.673 

6S0a7iaLfi73 


POUCY tFrac nwe


DATCiitoonm


07/08/07 

07/08/07 

POUCT OOTHATION


jaJSJtBUXmL


07/o e/o a 

07/08/0B


EACH OCCURRENCE 

FWE DAMAQE {Afy o tw tf^ 

HEDSa'jAnTnwpewonl 

PBlSONW- & ADtf INJURY 

QeeiAL ASGREOATE 

PRODUCTS - COMP«P AOO 

COMBINED SMQIE LMTT 

(E.eo *Mrt|


BDOIYMJURY

(Ptrpanor]


BOOlYNJUm'


PROPERTY DAMAGE


(TVKdOttil]


% 1 . OOO , 0 0 0

I 300,000


% s.o o o


% 1 , 0 0 0 , 0 0 0

«a.OOD.OOO

13.000,000

t I nclu d e d

CARACS UABUTY

AKTAUTO


AUTO ONLY · EAACCID&T

OTHHIIWH 

AUTO ONLY;


EAACC


EXCESS UAfflUTT


OCCUR 

n 

EACH OCCURRENCE


CLAMS MADE 

AGGREGATE


DaXJCTWLE


RETEMTiaN


WOftXERS CDMPENBATXm AHO


Et L̂OVERT UWBJTY 

[ wcslA'TUn


iTPBTUMfTS)


To!>r


La

Ei-EACHACOOOfT 

EJ-DISEASE - EA B * \a Y H

EL. DISEASE -POUCY UMIT

OTKBt

Pc o Xese l o BAl U e b l l l e y 

DPS96D5C93 

07/OS/C7 

07/OS/OS S«cb C l»la

AgOteg»t* 

S500, 00D

t 5 0 0 , 0 0 0

t

OEacmPTlOfl Of OPERATlCHaAOCATlOHSWEHCLESKKCUIWOffS AWED BT EWORaEPieMTISPKaAl PWCWWONS


Pxofeasle ttA l Lie b l l l t y - c l « iM nad* t o n . eggr - oe ce l i a i t policy , de t*nee coa t* inclu d e d v i t h l n l l n l u o t l i a b i l i t y .

C e r t l t lce t e Bold e r ! · A d d ie looa l lu a u r e d with xe a pe ct t o Qtmrnral U a b l l i t y P *

T

 · tta e jwd .

CERTF1CATE HOLDER 

' 

AODOIONAL attURED; INSUftER UETTER: A

Han t i lua Oeaeral Co n t rec to ra , I n c .

3045 F i t a t ftv*.


Setx Diego . CA 93101

USA

1

ACORD 2S-S (7B7\ Kathec

i n o

CANCELLATION 10 day i HOC fo r noQ-paykeat o t prea ln a

BHWJUJANT OFTHE WOVE DEBCRtBEO POUCCS BE CANCCLLCO BEPORE THE EXPIRATIOM


DATETHERCOf.IHE IBBUtNCMauRERWaJ. ENDEAVOR TO MAA. 3 0 DAYS WRTnEM


NOTICE TO THE CERRFICATE HOUJCT NAHS> TO THE LEFT, BUT FAJLURE TO DO SO BHAU.


WPOSE NO QBUSATtON OR LUMUTT O f ANT WMO UPON THE INSURES, ITS ACERTB OR

RCHtESENTATTVO.


AUTHORIZED REPREBENTATne


Qt^_,/>x-«.

O ACORD CORPORATION 1988

71B6711
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ACORDL CERTIFICATE OF UABIUTY INSURANCE


VV2CXX 

DATE IBmiODlYTYYl


i o a SWW T 


723 S . R goe rca S tre e t 3S0i PL

C A l i c a u c wQF 13757


L a A if d e sC A  90017


(2 I 3 )€BW )065

^^rV-W'-J 

TV1S C EFT lF tC ATE  E ISSUED  AS A M ATTER  OF IN F O R M A T IO N 


ONLY  AN D  CONFERS  NO R IGHTS  UPON  T H E  C E R T tF C A T E 


HO LDER . TH IS  C E fTTF iC ATE  DOES  NO T  AM E N D , E X T E N D O R 


ALTER  THE COVERAGE  AFFORDED  B Y  THE PO L IC IE S  B E LO W .


INSURERS  AFFORD INO  COVERAGE  

N A I C t

MSURED C cnitroctian Prottctive S e rnce* 

10*1614 A ttn:S lw iB »n« a l 

436 Weat W a lsnt S tiw t

Q u d a u C A 90248

J . 

iwawEW fc BvcrertN ificMMlliMqrinccO aimay 

1 0 1 2 0

tN sunmB : Hmford lf e lnttC T a ccC a cpaB y 19682

msun e i c

INSURCTtt

maufc n E

COVERAGES 

C ON FRO l D l 

M«>wBi^AirmeMBmMtaawa(TKiiwoH*i»ooucpi*aoTwc»tTwc«T»t«>iJBL


THE POUC1EB OF INSURANCE USTED BELOW HAVE BEEN ISSUED TO T W NSURED WAMH> ABOVE FOR THE POUCY PERIOD NDICATED. NOrWTTHSTANOMG


WV REOUlfla iENT. TERM OR CONDmON OF ANY CONTRACT OR OTHEH DOCUhENT WITH REEPECTTO WHCHTMS CERTIFICATE MAY BE ISSUED OR

MAY PERTAIN, THE WSURA«E.AFFORDED BYTHE POUOEB DESCRIBED HEBEW IS SUBJECT TO A a THE TERMS, EXCLUSIONS AND CONDmONS OF SUCH

POUCIEE. AQBREGATC LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAMS.


TYPEOPWtSUHAWCT 

POLICY NUMBER 

POUCY BTECTTVE 

-

DATtJI*ipDffYl 

POUCY EKPIHATKM


0ATt<MW0Dfry) 

mm


QBIGRAL UABOiTV 

OOMMSKSAL QBERAL UMSUTY 

" j OAMOHADE fx j O C aW 

SlCS>t»a335-071 

saam 

snnofx


in 

JffM fflF flfF in aw w B il


MglEKP^AnycMjaaai] 

C oD tr a ctna lli^ 

reiSONAL k AW INJUW 

$10 .0 00 D ednctible 

QENSUL AOORRJATE 

OENLAOOflEQATE UMT APPUES r tR ; 

3

pnODUCTO · OOUPO

1

 A3 0 

POUCY

l.ooqooo


5 0 ,000

1 0 . 0 0 0 .

i.ooaooo


2,000,000


1 ,000 ,000


AUTOMOSILE UABturr 

ANY AUTO 

ALL OWNED AUTOS

SCHBXJtEOAUTOS

HREDAUTOe 

NDHOWHED AUTOS

72UBNUS30SI 

s n a o a j 

snaoc*


CCKeMEO SHGLE UMTT 

1 .000 ,0 00

(p«p«««$


BOOS-Y INJURY


(P«BttMn() 

I ncted ed

pnCPBTTYDAAIAae


(Pvec c tM) 

I nd od e d

OARAOE UABIUTY 

AWYAUTO 

AUTO ONLY · EA ACODEKT 

xxxxxxx


N O T A PPUC A BLB 

OTHBITHAN

AUTDOM.Y:

EAACC 

xxxxxxx


xxxxxzx


Exc asAMeREaAUAB iurr 

X J OCCUR [ j CLAIMS MADE 

EACHOCCURPENCE 

Aooaooo


sicaxxsic -on 

5 0 ^ 0 0 7 

yiaoce 

AQQRt-QATE


^·W ftW P .


DEDUCTBl£ L i l 

PgTCTTKlN t 

UMBRELLA


FORM 

XXXXXXX

jgaooag

W0(KEre COVBtSAHON AND

BrnjOYERS

1

 UABUTY 

AW* PRDfRIETORffWmCHOeCUTWE


OmCEIW&BEHEXCUJDEDT 

!1ien»Hc ** i iK*« N O  

SPECIAL pnosnsiONs bebw

5300000246-0 71

t A i C a U L H - T X . A R .O A ) 

tnnaai 

B/U200K 

· v i WC6TATU- i

x

 I TmUMB i,

^atxxxx


EJ. EACHACODEKT 1 .000 .000


EL DISEASE, EAEMROYS t

Looaooo


EJ-DSEASE -POUCY LIMTT t 1 .000 ,000


OTHEn


DC9CR1P110N OF OPERATIONS / LOCATWHt / VtHKLB ( EXCLUSIONS ADDED BY WDORSeWMT I SPECIAL PfWVOOW


jD R iie d n iq iii£ f ie d S e lf - I iK tie d f otW a te f C c a q i ^ ̂  B £ : N A in0 8 S 3 6 0 - U 3 o ] b A lti , S 3 « 0 V ) d ic

Pi. LA JOQI, C A . N a otS n O toe nl C ra r tnctao ii nu a cd u  A d iE tia iil t a x m i p a  ttacfccd codancmeD tfaan u  icapccti (b t a e a cd I nsmed^ opcntk a a s* tb a r

m k tn tim j i tp p a r . C o v e n ^ provided i i p d a u y tnd aca^contiibotia y

CER T IFC & TE HO LDER 

CANCELLAT ION pa n a ^ p r n m P M o fl

3453425


N r a tih a O o e n l C o itn cU n

A T I K Ju d nH a in i

5 0 4 5 P tittA v « iot 

S m D iego C A  92101 ' 

·HOUU RNV OFTW AOOVE DESCnSH) POUaa SECANCCLUD BB=0RE THE EXPtMtnoN


II<TETHEHE0F.THEIS»UWWIN»IHEWWIUJWUUBM«1X»M>IL 3 0 . DAYSWHTTBI

NOTltt TO THE COTORCKTC HOLDER NAMED TO WE LOTJOffiGQCORCXBaCaMBIICDt


B BSBPB aWOBPBHP t tOC aC I I PBOO tMMUeWUMJ I g l ^^

rsomaeaanx

· ^>* i M „ i d E L * A L x M & . 0 ACORD  C O R PO R AT IO N  1S88 
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LAJsiH DE S I GN CONSULTANTS, I N C .

lane P:.i:iri(n$. C ' l' i' En^inrtFinj. Sun-ejinj & Efm rontncntBl S tr v u n

R£V1SEI> AGREEMENT BETWEEN CLfENT AND CONSULTANT


Agreemeni.enleied into at Sau Diego, California, made this JS

0

" day of May 2007, by and between.

CLI£NT : CONSULTANT:


Name: La Jolla AJu Maslcr Couuci! Name: Land Design Consuhsnls, Inc. (LDC)

Address; 1320 Caminito Arriala Address; 199 South Los Robles Ave. , Suite 250

UJolla, CA 52037 Pasadena, CA 91J0V

Phone: (85B)'527-0"! 11 Phone: (626)578-7000


fax: (858)527-1531 Fax: (626) 57&-7373

CIJ-ENT prppos«i lb:

Repair the eroded property locaied south of.Aita La Jolta Drive, m LaioiltL, C^alifornia.


CONSULTANT agrees to p«frirm the following scope of services:

Sec Summary of Services cniwisting of six (6) pages,-

CLIENT agrees to compensate CONSULTANT" for siidi services as follows:


Sex Sumniary of Saviccs coru-istisg of sbc (6) pages.

'Jlais Agreement is subject to a!! standard cngineeriiigajid land planning practices and the terms

nnd conditions contained in initialed exhibits attached herewith and made a part hereof. (L''

5

-

1

, &

exhibits below.)

' Cover letter dated May i 5, 201)7


Summary of Services

Standard Hourly Rates Schedule

General Terms of Agreement

IN WITNESS WHEREOF, the panics hereby ex.ecuie this agreement dated May 15,2007 uimn the

terms andcondilior.s stated above.

Client: La Jotla Alta Masjer Councii Cortsiiliant;- Land'DesigQ Consuitatus, UJC.


Name/Title; Gary Roth. Presidenl Namc/Tiile' Robert B^Sims^P.E.. President

Date Signed: £> /f X /e T j J Date S i gn t& ^ - ^ ^ C . A T / " !

Clienl Piniecl No.: ; By:"' .f^^J^^^^ :

Name/Titie: Lany L. N p^ - l^ ^ ?!,£, Vice President

Date Signed:

Consiiltanfs Caitfofnia ISntpticcring License RCE 21649 LDC Project Number; 05055-003


I™? South Los Robles Avenue. Susie 2?0, Piisadina, CElifornis 91)01 / 6:D-57B'7GO0 Hi. 62c'.T '8-"37.i

· 25570 Rve Canyon Road, SoiW G, Valencia, Caiifomia 5:355 / 661?775-3940 i-'ax 66]*775'39i2 ·

e-mai!: !df®idcla,com · http//www.Idcla.com

PX-CG-D0512


http://www.Idcla.com
http://www.Idcla.com
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LAND DE S I GN CONSULTANT S , I N C .

Land Planning. O'ln' Cnginrtring, Sunwyinj fr EntrirormcnlDi Scmiccs


REVISED SUMMARY OF SERVICES


To Accompany Agreement Between

La Jolla Alia Master Council (CLIENT)


Land Design Consultants, Inc. (CONSULTANT)


Aha La Jolla Creek Restoraiioii


Chy ofSan Diego, California


Gonsuitant's Project Number: 05055-003

May 15, 2007

Page 1 of6

SFRVTCES:


CONSULTANT agires to provide tbe foitowing services for tbe CLIENT :


Environmental Permitting:

Environmental Analysis and Penriiaing (T£M}

· . Il is aoticipaied.that the City will arrange to prepare required GEQA analysis and

documentanon. CONSULTANT will define CEQA regulatory strategy for the

permiuing process.

· . CONSULTANT will prepare and Kubmit pennit eppiications to California


Dcnanmcnt of Fish and Game, theU.S. Army Corps of EnRinecra, and the Stale

Regional Water Quaiily Connol Board forthe \600 Streambed AUenUion


Agreement, the AM Permit, and the 401 Water Quality Cenification, respectively

The application packages shall iudude, but not be limited to, the following: a copy

of CONSULTANTS jurisdictjonai delineation map, appropriate application forms,

a discussion ofthe proposed restoration acHvity, restoraiion plan exhibits, photo

exhibits, and a copy of the proposed mitigation plan.

· Coordinate with ACOE, CDFG and RWQCB regarding conditions of restoration.

Applications will be revised as required to obmin the necessary approvals.

· Identify areas for restoration of jurisdictional Waters. Tbe eroded stream course

will be analyzed and mitigation options developed and negotiated;


d 

* iwf-^ci. "tf ···w-i'iiis--"rf-sw; J«

CmoiliinCi Imliali Ckvnl'i jnneh

199 South Ui> Robles Avenue. Suite ^ 0 , PBs.irfena, Ca!r(omi?' 91101 / 626-576*7000 F w 62b*57a*7373


25570 Rye C a r y n* Road. Suite G. Valencia, C iiifomia 91355 / 66) ·775*3940 Fa« 661*772.3913


e-m ail: I drtsldcU.com · iittp//www. ldc!axom

PX-CG-D0513


http://www.ldc!axom
http://www.ldc!axom


00*118. ·

 LD C

REMSED SUMMARY OF SERVICES


Page 2 of6

Prepare Rcvegetalwn Plan and Miiigation Plan Report

i

· A comprehensive mitigation and monitoring plan will be developed and will


include tbe following components;


- A-gcneral restoration pian for wetland and riparian vegetation in coordination


with the appropriflte permitting agencies. Tbe plan will include, bul not be

limited to, a discussion of available restoration areas and enhancement


Opportunities onsite. implementation of vegetated buffer zones, discussion of

planting palettes and detailed mitigation implementation techniques, and ,

illustrations through various exhibits, where appropriate,

i . · .

- A plan for upland revegetation of coastal sage scrub in coordination with the

appropriate j>emiilung agencies. The plan will Include, but not be limited to, a

discussion of available restoration areas and enhancemcnl opptirtunities onsite,


implementation of vegetated buffer zones, discussion of planting palettes and

detailed mitigation implementalion techniques, and iliuslraDons through various

exhibits, where appropriate.

- A comprehensive planting plan including varying calipers ofthe difTerent


. species and unricrstory vegetation to create ecologically valuable habitat.

Review all pertinent project documentation and prepare a comprehensive


matrix and timeline for compliance with all biological mitigation meawires to

the specifications of Uic CDFG Streambed Alteration AgreenictU, 40'1 Permit, ·

and 001 Certification, project Conditions of Approval, antl the CEQA


status of compliance withal! ofthe pertinent mitigation measircs and as an

attachmenl in tbe final reports on compliance tothe Cily and other, agencies, as

needed."*

· CONSULTANT will process with agencies and coordinate their commcris for a

Cnal plan and repon.

Mltigaiion/Maniioring


· Coordination and monitoring installation of restoraiion vegetalion per requirements

ofthe project's 1600 Agrcemepl, 404 Permit, 401 Certification^ and most current

CEQA documentation (including rcstoratiotil'for upland impacts). Provide

coordination wilh the project's landscape architect and revegetation contractor.

2̂-

h t fl A r^

rtfmJii»ij*MieM;)^0WWii iJVgg? *. ConnituiiT s luJHll C lienl> liuH»l»


PX-CG-D05M
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LDC

REVISED SUMMAKV-OF SERVICES


Pace 3 of6

· Conduct surveys following final build out. Surveys will include accounta of plant

· and animal species present, distribution of natural"vegetation, arid uthci


obscrvalions related to ihe health of the preserved habitat following the project


· build out. The surveys will consist of three visits at one-week intervals dunng-late '

spring.


· Monitor the hand removal of nonnativc weeds as part ofthe enhancement plan

within all preserved areas.

· Monitor installation of replacement trees,

· Provide mandated miuimuni five (5) year monitoring and reporting as required by

tlie project's 1600/404/401 permits and the approved ACQE/CDFG MUigHtion and

Monitoring Plan. .The Project Biologist/Restoration Specialist and one biological


asisistant will check the mitigation sites monthly from the ·4* llirough tbe 12

lh

 month

to perform quantitative measurements, prepare photo exhibits and reportingas

required by the project's 1600/404/401 permits (9 site vishs & reports). The -

Project Biologist/Rcstoraiion Specialist will checkthe mitigation Bites quarterly

aflerthe first year until the Sve-year monitoring period is completed (16 site visits


. & reports), or umii the agencies agree thai the mitigation project is successful and

· has fulfilled the requirements ofthe penniis. If additiona] moniioring site visits


and.reports arc required due to replanting of failed portions ofthe mitigation site,

an addendum shall be prepared for the additional work.

Civil Engineering:


A criai Topography of Open Space Lot J

· " Contract with aerial photognimmelrist to prepare lidar-mappcd topography.

Deliverables will be a digital map with V contours suhsblc for useai l" = 40" and

DEM file. Ground control procedure to be overseen fay LDC personnel on-site.

Prepare lopogisphy exhibit with property boundaries. CNote: this task replaces

CONSULTANT 'S Addendum 1) .

J'nrjcct Manogemciti, Meetings & Processing fl'AM)

· Meetings wilh CHy and other agencies. Process to "final approval. Permit and

application preparation.


J^7 -/| / ^

pu>M>7icvtin«wuttMift>r«<pMi'acs 5-*— 

CowiUioi'* \ ti*att
 Cnm l'i tniliab
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REVISED SUMMARY OF SERVICES


Prepare Construction Drawings and Supporting Calculalians

Page A of6

· Prepare dî wings for review and approval by governing agency of all required

structures and project grading.

Prtpare Earthwork Estimale

· Prepare earthworic estimale and certify as required by the City of San Diego.

1

 -

Prepare Winterization and Temporary Constructian Access and Staging Plans

· Prepare drawings'that, anticipate seasonal constrains, such as rainy season and .

nesting seasoa Delineate temporary roads, constmction staging areas, lemporary

structures and flow bypass plans that protect adjacent environmentally sensitive


areas.

Prepare Erosion Cotttrol and SUSMP Hans

· Prepare drawings ouilining all required.BMPs to the standards curirem at the time of

construction for review and sppraval by City of San Diego for one (1) rain-season.

frepare. Specifications


· Prepare specifications for approved construction drawings as a guide lo contractor.

Prepart Cam Estimatefo r Bonding I 'urposes


· Prepare cost cstimntc for bonding purposes and certify as required by the City of

San Diego.

(fi

Provide Construction Services

· Review shop drawings. Review material tests. Respond to RFPs. Observe

constmction as required by governing and permitiing agencies. Attend

consmiction meetings.

ZETP"


i.iu.LTii.ini-nTminirmriniMir—1 - n CmmlUirf'c lidtitli Clicnt'i Inkuh .
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REVISED SUMMARY OF SERVICES


Page 5 6f-6.

CONPITTONS:


The following items are cxcluskms to the Bgreemcnt; however, they could,be included

on a lime and material basts or per an addendum to this agreement if requested by

the CLIENT . Prior to excluded work beinfi performed* CONSULTANT shall obtain

CLI ENT 'S writicn consent to perform said work, lo the event that excluded work/is

necessary to be performed .to complete this Agreement, CONSULTANT shall

promptly notify CLIENT that additional work is necessary,

· All governmental agency permits not spedfically included in the Summary of

Services.

· Major revisions due to changes in project design, by clienl. updated outside

consultant

1

s reports, new governmental requirements, new issue areas or client


requests covered under separate amendments to this contract,


· Other-services or additional work outside the scope of services may also be

required. Client will be notified of these hems if.thcy occur.

The follmving list represents certain assrimptions of I>DC in preparing this contract.

· Except as to previously entered contracts or agreements, other outside consuhant-

rcpons (mle. soils, geology, traffic, etc.).will he contracted directly whhthe clienl,


if required. CONSULTANT shall notify CLIENT of any outside consultants'


reports that CONSULTANT feels arc necessary for the performance of this


Agreement.

· Permit processing fees, fee updates and other sudi fees arc not included and.are to

be paid by client.

Without attempting to be jili-inelusive, theToliowing items arc to be supplied by the

CLIENT :


· Tilie reports and title services.

· Pcrmissitm letters from property owners, if client is not the propeny owner.

· Soils & Geology report for property,

· · Permits, printing, processing and other fees.

W/7J\ /r

i a»wii -̂w"TTiim Tfn , , i..r—nn.i 

C amtf tHi '> InitaiE C licnt' i I nniib
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LDC

REVISED SUMMARY OF SERVICES


Page 6 of 6

FEES;


1

Listed below.are CONSULTANT'S estimated fees for services. Unless otherwise stated,


the fees staled below are based upon the lime estimaled to be spent on the project and shall


not eaceed tW; amount estimaled without CLIENTS written consent. Each service

provided below shall be assigned a separate billing number.- For example, under

RfTvironmemaJ Pemiitti ng. there shall be three billing or matter raimbers representing


billing on each item listed below.

· ' i

Client agrees to pay Consullmil as compensation for scrvjees performed as follows:


Environ mentfl1 Permitting -

Environmental Analysis and Pcrmhting (T&M) 

Prepare/Re-vegetation Plan and MitigalJon Plan Report 

Mitigation/Monitoring 

Environmental Pcarmtting Fixed Fee' Subtotal: 

Ehvirbnmehtal Permitting T&M Subtotal: 

$ 65;000


. 19,000;


no.ooQ


$129,000

565,000

Ch'tl Engineering

Aerial Topography of Open Space Lei I 5 16,000

Project Managemcnti Meetings &.Processing:(T&M) 14,006

Prepare Cohstruclion Drawings and Supponing Calculations 51,000

pTmT.-irft.Rnrthwnrk Rttimate i5 00

Prepare -W'mlerization and Temporary Construction Access & Staging


Plans · ,„ ' 12,660

PrepareErosion Control and SUSMP Plans . 8,500

Prepare^Specifications 5,000

Prepare Cost Estimate for Bonding Purposes 2^000

Provide Construction-Services 17,500

Civil Engirieering Fixed Fee Subtotal; 5114,500

Civil Engineering T&lyl Subtotal; S14,000

TOTVL, F IXED FEE mfiMS: SZJa^S&fl


TOTAL T&M I T EMS: £79.000

tefr^i  Â 


ttMjtt** OMSinm-tBJf, · IKSOS Um 

CanuHanTi lakab Cbo i i ' i l a k ah '
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LAND DE S I GN CONSULTANT S , I N C .

Luntl Wminmjf, C'l'i' Enpnnrinx. Stinrcuing 6* tjnvrvnnirnlal Srrvim

IDC

HOURLY RATE SCHEDULE


Effective August 1, 2006 through July 31, 2007


Principal S250.00 per hour

Director SI 83.00 per hour

Project Manager S163.00 per hour

Assistant Project Manager 5147.00 per hour

Environmental Manager $147.00 perhour


Project Euginccr/Project Surveyor 5139,00 per hour ·

Assist.Project Surveyor SI 15,00 per hoar

Natural Resources Manager $147.00 per bour

Seuior Biologist S142:00 per hour

Projeel Biologist $78.00 per hour

Associate Biologist S6B.O0 per hour

Design Engineer $121,00 per how

Project Plaimcr $121.00 per hour

Dcsigucr J305.00pcrhour


Assistant Projcci Planner SI 05,00 per hour

. Environmental Planner 11 S105.00 per hour

Environmenlal Planner I $89.00 per hour

Planncr $100,00 per hour

Designer/Drafter $100.00 per hour

Drafter $89.00 per hour

Research and Processing $84.00 per hour

Repon Production $82.00 per hour.

Desktop Publishing $66.00 per hour

Delivery Services $63.00 per boor ,


On-M™ SLTV™ P«'+y $160,00 per hour

One-Man'Survey Party with GPS $180.00 per hour

Two-Man Survey Party ..' $220.00 per hour

Three-Man Survey Party $255.00 per hour

Expert Witness $500.00 per hour

(Before a court of law and decision milking govemme bodies)

The above hocrly rate schedule ii for norma} woricing hours- ff overtim e woii: ii requested by the client, the rate

charged will be 1 '/4 tirnes ihc hourly rales for off hours, and 2 times the hourly rates shown for Sundays and

holidays.

The above rates include overhead ami are valid until July 31,-2007, aTwhich time a rate change mny occur .

A finance charge of iW H per month will be applied loany unfiaid bnlance, commencing 30 days After the dale of the

original invoice.

Direct costs such as map prints, reproduciiDni, outside messenger services, sub-coHsuicants, and other out-of-pocket


expenses will be charged r.f direct cost plus 15% to pmvide for the cosiof adminislraign, consultalion and

insurance. · r ' - ^ f T — / ,

r̂ IVjMj—·ff ···gpai.aCT.aoa-ieiii »»»· i 

Cor-iulunl's lAiiuls Clicnt'i iniliufa


I'WS.'VTth \xn Itoblcs Avenue. Suite 250, Pasadena, C aiifomic ·mOl / fi2t;'57H*7000 Foi 626-57a-7373


2S57D Rye O ny im Ko*d. Suilr (i , V iiewa, .C ali(or r iia 91355 / 661 · 775-59*0 Fax 661 ' 775 -3942

e-m ail: Idc(SIdcla.com · h ttp//www. idcla . coni"
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LAND D E S I G N CONSULTANTS, I N C .

la nd P la nning, C ivil E ngina r ing, S u rmy ing d- F -nvinmratnUl S r tv k e s

IDC

Page! of*

GENERAL TERMS OF AGREEMENT


These terms are applicable to and made a part ofthe contract to which lhey are attached. Any hems in the


contrad thai conflict whh these general terms shall prevail.


1, R a p e r a i b in t r ot l a n d DtsIgD C amr ilaR tx, \ IK. ( U > 0

m . CoBJultant' a warrcr of any Uxm , crm ritlum  or cnrcztant, or hnach

of my term , cosdhicni of coTcniini. du ll nM coosticinB die ·™ivcr

o f tny cjlhtf lena . cond idm  or eovmajit, oi Ibe brcadi of n y otber

team . coodtlMD or covetilnt

b. C onoitninl d oB only a ct- a s n adttioc in aU (D»cnin»coaJ

r ^a lioac. I t C tmcoltaal' i · ca na nce in tpplj-inj far gowsumcnttl

pcrmiti w Jippnn^* U pumme l In Ibii ifsuenKOI , cnuullaol^s

B n n a n u . ̂ lall not consduilc · rt^iacnlancm. vovnnly or

p . ^ . n m that sudi permits or appTOwaU tviU be acted spon

-&™™t)lyb>«»yeo*oan<ealaiaBeiw;y .

2. R oponr ibO ilyoT C Ba ir t

a.' C lni- a ck nowlcclB a d a t its ripbi u> urilin the services and nor r

r miu ct fmniiied poreaml iu tfiii a grmna a oil! cooliijue only to

ioO% a i tUttti is DM ID Aeboil pnnaaB) in Ibe tcmu nod coodnioa i

of thii · pwa a e nt md . d ie nt hmx pcr lnmol d l (>UijrtioM ttuder

thiaaptietDCirt, Qienrfnrtiiei actoowfcdBa liial eoojnltant h « j a e

njuutr icted ligln- to nac Ihc swn' ccs pmnd e d punoiant to tfatf


,£^000011 H well aa aU wor t prodacb pmiidcd pwroont tc tb u

agJUJUJUJt

b. Upon oBBa ltant' i written rcqucrt, d ior t tfadl execute am i delne r ,

OTOUJC hi be cxBUOEd and ctd inr e d . B * * additioiaJ initiuuicuii,


doenmeno. nE uma bon CM pcr emmcouJ i t a sad ch a ipa . ·A ieb

STE Deccam ry f

01

 txmvilOnX to jicsimm thr. lona of tbil nRfccocnL

c. C iiml n&txs not I D use or permil any other t«™in u D « I piluu,


d r awing or u th o ·WHk pr od u a prcpDcri bu consiltarit wkich

p lv n . drawings orolb e r rrntt . ptnduet aic nut C nii' iod n^ich are

-HttBgnot and nampe d oi lealcd tn' eonraliacL O ion agree* to lie

ta b le snd rcapeoxiblc fof any ttK± UIE of non-Baal plans. dia«.niBS


or otber worlr pnidiKI not ·ijniot] um ! ttanipoi or aeajixi b y

coojuliant aod vuaivEi liability apr ina cuuiulrail (or use of non-

6or i pb si, dmvin^s nr. other TW ^ P™*' ^

 B n l

 B f e d ttanpnJ or

jea lcd b j consul toot Qica l butber Hfreta t t a GUMJ pUos ,

d r a w inpor olh e r w ior tpmd u cl are (or.ltic esclDO^e tne of client

and ntay be used by cikni only ferlLc projcci deca jbed on the lace

h o m t Such final plasi, dniwtop! oi other uor k pnxtuci. m ay mn

be clutngeil oor me d on a diQcrenl prcijocl wilhntit ibe wnnen

autboriialioB oi appm>aJ by cnimtocl. I f coosolianl' i w i r t

pnxtucf etaita ia cjcdrosiic or compuieiizcil Enmat, d t s

U r a S a r e d in dccUvnic or csmpuK iind (unmL ihc itiim p. ical

· nJ nifDalim sh ^ l be or ipua} and may nol be a ciiaspatc^' '


gcnaa tz il nip>-, pbolocovy, « feaiuiile uinaniisaioti of the

on d nal.


' d. I f fteieppeoJ (enrieei to be provided by enrauhanl puraoaqt to tbe

t u n a of this igrcenieRI indmic the pcrpsraUon of grid ing

j j a xu but emamie const iu a a i sa ting la v icu , Cltail

scknowlcdEei thai (sch jervices nnrm ally inrJutie ocKHitinatoiE


cinl cagJiKCting ae rvioB and tbe prcponlKui of u - in9 t ih a tno^ i

pnmiml Bi Unilonn BoitdmQ C odf Appendix. O upttir 33, u ld

citeot ivifl be required lo rctahi w d ) ' ae r ticci. fena - ·nblbif '


coasoltiuit oi pay Enoxultam  puntool to.thit · poemcnl ' for md )

acrvtcca o e m a vork . ia accuobncc wri t i'mvuion 6b-

I f payment for CDoanhanf) m r n e a it to be nu d e on W j a lf of

d icn) by a ibinl-pBlj- \ n i a , d icnl agrees thai oomaltant d oll u d

be icq u im) ID indoomifj UK litirti-paily I codd , in I be ' fcinn.of an

cDdoncmeiilorothe rwiio. a ia cond itiwi- f a r iccov incpf ynKa t for

SErvicss. Cmsnlla a l ia cnlilM lu pftynK«d of tbeir fcej n p r d k a

of d icf lt' a r e ccjptD f pr y imn b a ma U sd e i . '

Ctieat a gico ui JIBJ a barctbly t a t paymaK dwrgc, ··bicb wtU be

ibe leaaer of oae aod ooa-batf -paccnl ( IWW ) p c - . wW h or a

. m ooliily cW g : oat to r tmx l llie tuaiiniutiJ Hpil nK . iv iu e k vnll

be applied to any unpaid haiance CMnmciunDg-auty ,(60) day*

dllei tbe date of ibe original W iliot

Q icd l atiall pay ibe cosli of - r tw*ting -and '—T T *

1

' " ^ T X ' W umt

and arnKxatkia applkaljoe fae^ asBetsoesI fcct. aoSi ruiiiiin iln^

te c^ ' a ^ ls ' K f lng feel, acria] topograpty fas a sd ^ lt tnbe r tics ,

pe rmit^ bond preniiunij, a ppliaW t toci on^pnif a e iintl.MVUC ^

ride company cbai^ei, b liepr iaB aod ttfsiMtMdMis.iBad^an Mhar

cbaircaa aolod>erwi»e«a*etBd by th e te nm of f lia aj^nem aint.

Q ie m ' "ajroc* thai is atioiilanec witb - .scaently \ f ^nr y r ^ '

coiulTUCtknj f ia a iw*. cutislivUion coa tne tot wtO ' bB .mjgind lo

Kcauno aJic and oinplctt itipoMibilnj

1

 ^tf- jiib D tc/oood itkns

dicing Iiie OOUTIC of a mimcliu n oflire projed , indud ing nf cty . a f

alt pctaon-i and propcity, tbai- lbii r cpiimwint ( Ml -be. nwdc lo

apply tamlJniKMdy aoc not bekmhE dtD . -Bonia l' . yD r iooi' lKMi*

N ch b cr lb c pfpfa jakml aciiviiiBaDfcanaiiliaiitBO f- theprcKacaar

consul taml. hx em pioycB* or tabeDnsoltcitj at a coaaniu tiiti ^a c

ibal] id ieve - th e am tiBCUir am i in· niboonttacloni.of tbeir .duties.

onnnbuating nr auperiDiaiulmg nl) pa h ob a of- oomtructicni ta

BcconlanH .with the oontne t lkicaiDena-aDd-aj)p]Kable

:

fai]Blrb or

·alctN rm piu ciiKOtx o tm y ttpdUor y i^oxfy or of j u ie lair ,


to th e e v e n d ioh f ia cotcn or beeomes aware nf ciaaeed S cW or

' otber cond inma nAiicb noceaaibdc darif icwJoit adjutHncmi,


m odifieMioni or otner cbaagte diiiiafLib« coimru« ioii pbaxe of tbe

prmeev d ieni a fmst ai nulify comnlnnl and cogage ccpsdltnm tb

pfepate the netcssa r j dxii&caliDna, adjutimaali, ' cxxllStaLkicu ot

otber dwogci lo coosiilQiirt Mif t -bciorc eoe f imcaaa K xiv h ia

u u nu ne nocwtiB lb e r . activity procBcdi. CUDJI . afrtta in pay bx

tuch oddiuonol ee r v r e a ai. . cnT E wn t fat acootdanoe vrnti

ProvixioD <ib. . · C ouu lta a l vvill have an uppoflmrity-to m i c w

aunmcnn' tuontr actD ir ia r to ita execu tno by d ie a l

Qicni a f ne st a require a oa na d a r lo pu r ch a s and rnabaatB. dnriag

l^ic course nf comiectk in, boitfcr ' t riBt ' all riafc* DKcr a a a , wkitl:


toll DOIDC GuostltaDt a i an oddjiioud injured, and tfadr inkteci na y

rMM*ntt- iM*aoii*v*— ' · *? Li«fT«ao.*-

C ffisubont' t I nhiall C Jbal' i I nhiali


199 S ou th UJ S R o b l e A v tnu e . Su iW Z3G, P a sa d e na , C a l i f or nia 91101 / 6 2 6 - 5 7 8 ' 7 0 0 0 F a c 6 2 6 · 5 7 6 - 7 3 7 3

25 5 70 R y e C a n y o n R oa d , Su iW G . V a le ncia , C a lif or nia 9 1 3 5 5 / 6 f il*775 »3 5 *0 i

:

4x f s6 1*775 ' 3 9 - l2

e -ma il: I d cS ld cis . com  · h l t p / / v , ' w w . l d c l a . com

PX-CG-D052O
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GENERAL TERMS OF AGREEMENT


Pag=2of4

Ir. ID accepoiii; and ulilbiBg -any »nr t n.' data na any., tx r o a f

docDDnic rom ia pr u r itW hy coniultaii^ d iem  agree ] th a i all md i

d e ctnniic itivs are ina nime nu of tov ice nf consuiumt,-vtto dta ll

be. dccrnod tbe andiot, and shall ma in all conram o taw. slnniTOtV

l a * and otbe r rigbtx, ind e d tnj copyrifjitl.

C lieni' -Bpees nocioir ie th e sE ' a oamwe G lo. in pen . or in whole ,

for aay .pMjroso or project; not punu a a t a i H i a p e e mcu . · i e u i

a gr tcj oot. to t nt a b I bcsc d conniic Glcs to otb os wdbov titb c

pr ior imne a i toosenl- of Ibo tontu tanr t. f-'ortlKi, d k a a a tpxe tio

nsi tc all d a imi aganu l ccnuilusnt rexaltinfL in .tay m y ' b u m . any

imcutbofifed e t a n t& o r renje of the d e a toa i r fiJei forany-jafeei

project by .Bnyooc other than cuosultnaL


C lienl- and cd onh xnt aBtcC lb tf aay d e c^osic ficj lona ib d i by

calber~ paty-afaall conf or imn tbe nccesta ry C A DD specificaOoos,


A ny ' d ia nge i . to tlte ' C A T iD apeeificatiooj by e ith e r ' d ie nt . or

coosclfeml aie aubjtW ID ruvieiK and a u jpta u ce by ctthcr pa r ty .

A ddh iooa l ssr r jcci by consdnnr t nod t nce exa r y by d na gE ? lo tbe .

C A D D or ' otfae r jof iwa it spcE id u tJou ib aU ' b c compor a igd b y

dK nt- a a e xtr a y na k , isaccorda iice witti PioyiiionC b .

EkctrtMoc filci lumiidia] by either pony sfaall be tubjeci-tti a £ftebo


(15)' d a y Bccc^lu ce period. DuriaE tbe jwarpum-.e period I be


rD=ci»ing party a gnct to p^ r f or a the apprvpriau a eccp^nce XOU .

T b e for ty

r

 -foniciHJE th e d ocimu c Cte A tU . a m c e i toy

diicrL|i>B6ie« or g t o n dBecaed and reported wittna the aee tyomec

pcriceL.A f ln- the aeocpOiae* period h w e sp ind tbe dccnMuc' C le a

shall lie d e ond d W heLBCcepied .and nciilicr party duU^' ha re an y

oUtja lKm lo d w r e d t m a w nnnib ia d e e tm d t Be*.

a ie oi ' b - ' a wme Um  d iO cnocci may e d it bcttwasi- the d e ctnmic

Elea-del in r r d B ^ ihc . primed "turd copy coe itniccon' ^oc^mena .

In ib e cu ent- tta l a conQk : a i x n b u tw e n tbe »p>od cntMniciioa

d(»cuttim l5 prepared by cotia jluu t and dociroax: Dies, th e aipiod

an d ' itwoped oc a e d e d ' h a r d copy (OnsnKUoo docsmoiti -tfaaB

prsyaQ.

C I ical a p oe s to rotktnntfy and buki h annioa eoaadiaat,- sils

officers, drfecliin, employees, eccnis and subconmltunls agaijiid d l

daJjuiBej,' ! labilities orctiMa aminB b um  ujiy uniothorized d u mgo

ma d t b y anyobe ,othe r Hu d coosu lum  oi bom' t n j r a ise of tbe

d ectronie fdes wtthool.tbc firiot wr h lm  mnxcnl of eooanhkn."'


Und o- no cimHBSianea diail lid iT oy of d emonic E c J faf'-tt by

d ioil be deemed B' sd c --by - conmttu iL la a o cw m oiai i

cortnittaol ' ̂  la h lc for indiraci -or . eoosniDenliaJ d ama ge v a s a

result of client' a om trr reitue of tbe d e a r ook filca

X- lte ipoR dliiUty o( I j a t i I >™p> C ow d t i n t t , IK . (U>G> and d i c i l

- a. ' T h is atpeenoBt - ihoD be tnndme upon bie be io. - execu ian.

id jnjoV jjnlcri, socoasorE nod a tsjcnsof d ieot and consu lta nt

b. T bia ' a |.T ecnieni riiall aot be anipne d b ^ ̂ tb e r d ienl or-con^nttanl


without (be pno i ·wrinen eraiwajt of ihe other .

c T int. agr e ement COHUIIDS Ibe eniire ·greeniCBt b a w e e o- d k n l u td

coijjBlnirt r d a lr a t to Ihe pr e je d - and Ihe ptu na kmi of .K rT icea to .

tbe project. Any prior apttD r ttUs, protnuNS, BCpjUMiom · or

le pr tj e nuoima hiii ca r pmd y vel forth in I h n ape e rnent a n of j n

force or cflect .

 :

Subauqi>ent irnd ilicu innKto ' h i ' osreeirienl dUll.he

in writing am i lifinod by ba f t elienl and comminr t.

d. If eny . nsm. cbod ition or covenant of thil apve tnenl c ticld b y . a

court of compftrax jnr cd ictmnto be tnvdid . void nr uBenforccabJc.

tbe icmnininl pnivinonx d f I h h Kt^ncm em  cball be valid and

binding On d ient and coniuluml.

e, C iicat and C flntolunl oerce to enopoiate wilh cad i other in evefy


wa y on (he projeel.

f. T h ii agreement jfaall not be e ooscwd to d u , aB oa or wviic any

-bca or a u p notice tigbi na icb cocooJUal m y have for Ibe


pgf onna nw of a e r v ioe jpunmmttQ tbia iffiecBHBL...

Cc Dc r a l l ' e n i u '<

a. C osau tUnl -maLEi DO repncoUtions cooccnaBf ^ae i oDoditions

B a le s (pectf icdly mcladed m  w i m g b dm ' ^ giu . u imt u by

anacadinaitx to this ip teme a i, n d be is not mpoRW hlc for any

liabtlily th a ' may ariae o d of the D nkme or t i l toe to. m ake wil

suty tyx,- w mbetpfoce ni l lean, .o t j e oS ia l. ^ ioa lcsia ( .

KotwiduBBdins- th e farcpiint eon wl wnt a tk pwild d gas that it has

been- vtorfcuig d o a d j yriJll d ie nt ' i eooaollaotJ- 'O a th u wt t q

. iod B d ingC E l .

fa. C omu ta nl ' il not rraporeaN* foi' d tixy ou od j . by aer r r ilict or

tactor% beyond BOBwllaifi (caamablc eontioi,- W rJod im  bm  not

- limhcd 1o,dci»y» by . r ^aMota ttita ^ - k cf e r txv iiiia if a ipy idowBa ct

" · ^ T j " ' mxidcca . . actt.ofGod , - K Sma j f cS e r tta jT - fmaA n n d y

nformE tioa or a p p r ox f r r - l j ' — I T T " 

f

 ' "· · ' · " ' · · · ' ^ — ^ i " — "

- wor t pjnd u d prbsqitty , &n{iy pof onna occ' b y f d ic»t nr u tixr

oaatiactois or Bovcnuaoiital ateoeics. W lm'Bieb^. tfct^yi beyond

COnaat tan^a r - ~ t n ^M i - r ^ n r J T w ^i r i - IUn t . ^mr j f i - i n ^ i l t m t 1. a r f

' te vnnsih ie I br d a a a a e a a o r d i a n enRxahani-be^lScichicd. ' to'bc la

d d k d i of this ajpeesnent, further , d te ot ^ i e i ' ^ i l ^ a o a i i aoe i

' . d d ayx- am  c conaDltam to peiiLiijn eaara· ·ae^iccA .^diciit - .didl


cotnpciUiatc oDvuh f lH foi .Midi · n v k c a .:ai'"«iBia"' ' imr ti in

HxonlsK c with PtovuioD 6ti.

c. to an effort k) r a aoh e any -GoaD icti' th a ta r ia e^iiiiiB f ikcjlcBgaD r

cosSnie tioB of tb e - ptnjod ' or fenJrttiBt'^lha'ipOmî tiMi nf ' lha

- tf aem-aniingout of -or ' td a libstia ' Jlu a tt^Bomcat-na lMii: a oW inod

, to nwdiarion or oth e r form  of A Jiu u a lif e JK q ju iE Jie a titBO oo' B

agreed ' to .by the pa r tie s T t K d i d d a n d ^ . o n u tm a t ^ B t b a ' . a f i B

to iacladc, wb m  pna a k aHe . » -JTHWI  ̂mf>ii»tw»i jiT .wlinn in j n

a pW D e sla . w ith ' u d e pe cd a il ountrarhifa md · nongllla nta . r e tme d

for.the p t q c d and with other xu cce isW tiir ii|pinie i ine JB d ineW

oot' linmed to enmanuainn ttmtrwiciii/ \ i iA n ' j i i ^ H ' o t n t r r v w

msjoa u iota a nd - f o leqaifa aU . bJdcpcndf^i.E ootnKAbn' ' · a ad :

coirarthntw -d>0,.to mdu d c a aimitar jnodbiipiiSprwmjpo- ia ' aU

lagrccniciiii. with- aobconnaetDn, ' " robcotauhjat̂ '-'-atgyScn . oi

tabneaxora s> rtaamco. ihcrvby j*w*uxa$ nwiiiian™ i s ine-piunary

ncd iod far d ttpu te rtsotmioo bcrwcui' - th e - ipMtJes' - to ,ttio*c

. acrecmeoli; / ' } . ' . . · ' . . · " ' - ' · ]

d . I f any action a t. law or^qu ily , bdod ine ' "- a ciionj f iJr r ' S od aottoty

td icC ' ts .brooBhl to csforee or interpret . tb e - j iMia oia ' f of Jiia

a gj u u uml. the pceviKnij party xhdl le , e ia illiJ^ f oirmona lilf i

altDrTxiyi

J

 fces, wtlich taca n ̂  b e ^ t t t ̂  th t BDO f lir i' lh oa a™:

a d ion OT in a aependc action briHi^it far tint purpose , in add lliop to

an y oth e r id Jsf to wh td ib t na y beehrilied : , . _. _ ' : . . . ' ,

c ' O ie nt agreea that in the even) clienl-Btstitm ca Imeatioii to enforce

or intDrprellhe proviiinia of lh it a ^ iu a iiu il, au^b ' titiga linr ia to be

bR iupila r e la d |BB tcir ie d « iS a»D iccuGosiity . . ·_ .

£ C bosuttant mnk n no tcpreseotsUoD'OonecniiDE tb ^ pnA ob tc e « l i

mada . in camncdioB with mips, plans, jpoeificalioni jor d r a wmgi

oth e r than that all such Ggurca K v cn r o a ^ a o^ a iw l - scn t a l ^ o f t i

will vary , h i s I h e r e iponiib iliiyof d ie nr te ytnfy-COSa--

j . Q ica l Bckoo*de>jgBi th u cnu oltsil it ooliie sponjih ie ^ f cr . the

peHr rmuoce of wor t by thin: ponies iodoHinfi . b u t io t itmte d to,

the coBStntctioD oomroctDratul in liibooniraE iorL '

yh A /v


CoiwJusnft' lBiuab C t e a ' i h u tu
b
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b. E stimsca of laad a r e a pr und ed under ih!i agr tu umi arv not to be

coBBdered faedac italexi cvaxotlam' t ipm'Gcally agrees lo pnrvide


Ibe pr pe b e ddu inina tioo of o)ci areas.

- i. QI BI I acmUuHKugB trial a if unrDmi scope of scrvitci far this

prefect doea not ' indude any *voit r d a tol bi any way lo asbcitns

and /or luctanfoa n a c . Shoald coa sa lmt or my olher pany

encomner pid i note iia i^ on the job oile, or dmald ii in any other

way bceomc tnowi tha^ suvb raaleriili ai t pmca l or may be

presoot on the job d ie oi any ohaccol or nearby -aresi wilidi m ay

aQecl consoltotl' s services, omnilu nl a u y , al it. option, luncinale

wotk OB th e project until audi lune a i d iccl ma ins a . lpeciiiist

conlnctor to abalc and/or i r moc the a sh e sni and/or bauudous

ma lcr id s and na tr am that tbe job dt e « &ec Jmm my hazard fciiich


na y r e u l r f r om  the e a j nta ce of audi oaaeriaU.

j , T lia . a e rcenienl AaSl be governed by and eDaanaed in aoenrdanee


wid nh clmwof lb cS iiie or O d if tMwa -

k. All otigina) papen, ftneamenB, d nmiog *a i ether wor t pr nd iy lof

cnodiltaRl, and cooics thereof indmiine d ! such dooimcntt on

doe tromc media, prodtHzd by cnssattaol pa oia ni to tbia apoe a icj i

A d l remaic the property of coasallant and na y . be ased by

coniuhant withoia th i eonse a of d itai . Upon nq u e a and pnyinest


of th e imdispoted coin mvolvod. d ient ii entitled to a copy -cf d l

pepen, docainaita and ( l ia t r op povided dieni' s accosnt is.paid


cntr ent

5. C raopcteatiDO


a. A tlfoea and olber ehatpwi wilt be bilkd rxm lMy and dutll b e d u e ^

tb e OiJicoftKllini; onlem Dtfaawixc.ipe^ilied in thia apeenienl.

b, in th e ewenl d ! or w y ponu n of th e ww t prepared or pinialty

prepared by connrtumf be su pe nd o^ abandoned or. term inal ed.

d rcnt shall pay ' coosojiant for d l ftcs, ch e r f a end · cniccs

j itmd e d for the prpject, nol kl cxrecd any eonlracl lim it specified


herein.

i . T.itrm  W or k

a. I f cooaJlani, ptnauani to sim apycmenl. · producer plinn,

(pceifJuikKU or olher ' ctocwuenli and'or pcr foru i field wort, nnd

juch plant, JpcetficatJoo: and other dneumenu and/or field wor t

pre rtapnrcd oy ooc or Oiorc p>rcnirDC3lAl auency. and one or m ore

&jcb ; gonuninu ia l agency diaoftsj iu ordinance^ pelicica,


pncodiires or rcquiremcDU Jtflcr Ibe dJ>tc of this agroctocnt. any

wUiliond office or field wor t thereby raiuired ,ihal] be paid for by

d ie ot aa otrm acrncea . ·

b. C liest agre ts 6 a t tf d icnl najocMv JETUCCI not tpeeificd pnrauant


·0 tbe acope of servtcca descriprioc wilbin [his agieeoMOt, d rcnt

· pr e egtopay I brall cuch KUitiond service! as c*tim witlc.

c. Client KfcnowtcdKts if the pn<ft*t wor l il uitptmdcd and icamm,

llierc will be additiond cbargci due In · u u ptniioo of Ihe worfc,

wf cid tsb d lb epa id fcrby d ient an citrB trortr.

i [p the evcO l- thd . any JtatinE oi recoid monnmeob a r e (tiA iirbal,


dJUDSfed or desboyed by an DO of God or pa/tici other lil an'

. consullanl.' . die cosl of trmakinf d u ll be compensie d by client es

eidre wor t.

7. Sped a l Snn- iy ing S e nice i PruvisiotB

a. I f th e scope ofacrvkex lo be provided by tnnnilu si punuao> to tbe

Icrtro of thii agreemenl indmk d an ALTA rurvey. d i a t iff tea

that oonfliltanl m ay sign nne of th e two A l.T A Sonicy Sta te ina ili

olla dud b ta d o aad incorpnrzted boe ia liy retorenoc. In the t^cjn

thai consBllant il retjuircd to sicii a skUcm cnl oi -cerli&cstc wh td .

differa fmm Ibe ALTA Survey Ktajcmcot* contme d . in die

oltidinienl. d ient hereby agree* te bidemoily and hold conaoitanl

h a milm  Vom any and d l tiaiilily u ning bom of lemtnoj fitHn


the agnilif of any ca tcmoit which d i f c i fioni tho»e F tatcoicnti


cootfincd ia the a tudoncnt.

b. C licn: acknowlcdeea and a cma dial if eoaxd te it ^ov id ex

su nr y ia g nervices, wbkb ie r v iecir e qB ir e the Qj ia gcf a Record of

Survey in acconfam cc vntfa Buoincn and F rofoxwuu C ode Section


8762, thai all of th e eorts of prtparajfo*. fmnrfaition and ES'IOK for

tho Kceon) of Sur rey will be psid by- d i e d « i exta wor t b

aoconlanoe witfa Piovisitm  6b .

T ei w im t im

a. E ither party may lonninate tb» eRreemeiil with joveo d a y s notice

except (bat aotwdtanl cassot tcrmna le lh a agfiMiucait, O tccil for

:tlte»t"» b ie ad i. within one bnnd nd aod ei^ity ( llty d a y a of trial .

b. CoTBultant diafl b a coBikid to ' nmnedia tdy , md wia ota aotkx,

mspnu i the perfonoaoce of any sod all of tL* oUigaHoU porstaot

fo tfan a pcemmt. [ f d i m  filca a wJimtwy petaioo aeEfcrai^niief


under the United Staua Baiikrvplcy Code sir if there is w i '

bivolnntaiy faoakropK? petitioa Q a j t i^ u u t ' d u n l at tb e United

States Btffcruptcy Coun. - and lhal petition is no t d tmu a e d within

Gfioca tl5> rtBy» of te f lint. * " ¥ a upBnnoa o f aertjocs m i c

pursaant .to ' the proviBooj of this pu ia ^iu ^i ih d l "" - limT oali]

each time as Dili agr twonw h w bcoj. fnBy aod property a samr ie d ^

aecordaace wrft I hc apfiieable pnrna imB of th e Uniled SUMd

Bankruptcy C oda . ' and - in oompliaocB. wrtk . tbe final otd sr of

jodpraent rtsucd b y tite Bmluuptcy Court.

c. I f suspension of se niccs of-consallmil' a oblipd iaa p u m so t t o th a

·tgfeeuieot a a na nu a - f or a period in cottewof nnrcty f W ) days.

consullanl ehell have Ibe rich* to tenninate d l sernieos pmaoaot to

thia agrecrnall.

d . I f d icnl fails to pay eoBauhanl within nDy fC O ) ij«yj aAer nnoiccs

n e R nd ood . d icnl agrcej c^msullaaf lha l! have the dflhl to

(soside r such default iii payment a itmerial bresdi if this eodio

Bgreenieot. and, upoo_ nT Httr notxx , (bcdoliea , ottiga tioos snd

icspoi jibilitics 'of ona u ltsiB sridcrlUia ageca ieu l miK, ·—·p--r

J

M

or termnwied,- in j od i enein; d ioil ' d nll nmmr tU « » .

tor d l h a s. chorBea and mv ice i prnvidcd by <oo»ihanl-

c. T arrinneiion of t h s oootrno nhdl be pronded in wrilnig b y ihc

Bnniosliog part}' .

li . b O ity

a.- Consultant thall nol be linUc fofdasagss tesoltinB froffl A a

nctions or bmakuT

1

* of Eovcmnwntal tgz a cm  jndudiog, ha t not

UnriJod to, p e mh pmecssiDg envimnoientd impua - report^

itaJicjuions. pa icr d piaotand ·JocnJmcnb: Uieicta, zoninB v a tu ss,

anncXBlKiu or coniolidaliniu, B ^ or coodaioml use pcmiiis,

projea or plan a ppmv d i aod btiilding pcrmiti. T b e d ie nt a pe e a

thai il is I he itsjiriE jibdrty of th e d ie nt to na tnta in in pjod *tBHdinJ

all eovemfnent apptpvds and pcmils and io apply for any

cMcoanos (hereof.


tn .the event tbe dicnl npw a to, autborizel, - eonstruel* or pcrmili

consrroojiai of chanpci in th tp t a m , spodficauons, reportayand


ir focomeao or dues hot failon recocnmoodnions or repodi-prepared

b y consultant punuaDl to this agmniciil. wfaieh "H ^ f ^ are.iNil


consenlcd to in wntiog tn consul bmL, d icnl acki»iMledsBS thai the

chongei and tlieir cffoiAa arc out tbe mqioDBbility of eunsuttaol.

C lient acLnowledRes thst .ihe d csp i -vcxV perfonned pbrauanl to

Ltiis epecmcr r t is based tpon Gdd and otbci condiiiow oa siing si

b. 

'W VAA '


C onsilu in' i loaUli C h aof i I niiih
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tbe am- of prcparaann of cnnmliant'i wnrfc. O itol Eurtbor


·ckaoiidedees thai Odd and other condirioits may dwogc.fay the

ante pn^cd conxtrodiao amns and dariBcatioo. adjuaimiajto,


midiiicarion, dtscTcpancicj or other dun{KS may be occosoy to

reflect changed Add Of othei condilions. If tbe scope af «rincca

pursuani to ihis aprteraont does m t include rav-iitc ooosmetion


review, oonslruetruc nmnagenwnl, obsernuion of dooitmaioo of

eopneoiog SIJUCIUICJ or other enostnittion topmnxtoa of thie

project, or if sebacqacDl to thu afreem tnt dicnl retahu. other

uoMjm nr emiilea to nrcvide -such cnnMiwnioa serriei^ Ihte dim l

KbK>w4edecS Bun .such jcrvicol will be j^b ra iBi hy others « d

dient will defend, indennify od bold consultant b ind cc fiom


any and all daitns aridnf from or retulung bom &e perfbnnaaecof

nidi .servieo by other persms or entibes except dainia caused by

Ihe-^lc-oeeiipBBeo.or unllAit misconducf of eonxultaot; anti bom

my and dl daim s eriang inmi or nuallnig from darificalioni,


M^HStmeoU; eiodiliraiions..d™»cpieides ot otha ctkngEi nfeidi

may-be Becosary to icicxl dum jod Hdd or other coAditions,'


otcept dninw caused by Ibe note uc^ieeace or wilt fid-Dueoodiict


ofmiBultaiil


Clicm a^ces to limil liability of consullanL- its prindpnlt,


employees , Ibr'aiiy eiaieo or actinu ariaiii); ia tort. eoolraCt or arid

iiibility, lo the asm ofthe pesirt of Ibe amxini lha amoiml of this


igrecooit, or . £30.000 or coasulim d inaumcc^ policy Itasn.

Qicat and consuluml acknowlalge thai this pmniiioB wu

expnxdy ncpiiiated and aerccd upon.

CL Consdmn heeby tfsea and dieot hotby (dcnowlcdgcs lhat

eonsahaat doea hn e profecnond lixbilily JMunmce far daim s

arvoDj out of ibe pertotcunioc ojjor falure-lD perfonn prafossioul

servicex, Comuhanl doll nnlnt»in tiuDagboiil-tfaie lerm ot Ihis

aKreemeal and for a pcimd of ttnac' yearj Ihcreafier (a) piofossiood


liability um rance and (b) pcocrd Kability nm aAeo ia an trtaunal


n£ooksith»oiieiitaiiDAdolJan(I ;DO^(X)d}(a^. aicnldiaUbe


jnrMtd evidence of tosirancc pnorfoof «! .flie.iine oFexceadnf

ihi* upr-ff m rnt;

I CoBEohant shall not he required '-to co' u te aoy docamcon


·nlsctjucnl to tbesguin; bfthb agreement thu tnay.biMty way, in


Ihc judgment of Ihc Eonsaltani,'iocmic consultanl'i cnnmaual or

icgd oUigatioiu.oTiisk^ bribe ivailabililyor-cosboftonsuliaal's

pofosskaul or psierri iabilhy fosuraace.


I LW a m t y

a.' Consihaol imfcnDO nurrmity. either rapram rinifJwd. asto his

fiaiags. tcTOMienitatibn^ (dimX sptirifications or profosBauI

·diico except thai the aervioeaoc wbrfc werepffbrimd puraoanl to

.HcneraHy accepted smdardiofpraericeni oTCect afthe tiisc of

performancfc


(

^7vl A^

Cunsulunl'i Imusls ̂ C ik r t' i Initiab-
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plan and has utilized this info rmatio n, as well as updated verbal info rmatio n


provided by Mr. Jason Harris, of Nautilus General Contrac to r, Inc . and info rmatio n


presented in our."Repo rt of Preliminary Geotechnical Investigatio n" for the subjec t


pro jec t, for the presentatio n of this proposal to . perform the grading observatio n,


soil testing, and geo technical engineering on the canyon resto ratio n pro jec t, Phase

I. With the above in mind, we proposed to perform the fo llowing servic es:


ROUGH GRADING PHASE

1. Attendance at pre-c onstruc tio n meetings with the owner's representative,


general c ontrac to r, City representatives, grading c ontrac to r, and o thers to

define a mutual understanding of c onstruc tio n pro cedures, schedules,


spec ification requirements, and our observatio n responsibilities.

7420 TRADE STREET* SAN DIEGO, CA. 92121 · (858) 549-7222 · FAX: (858) 549-1604 · EMAIL: ge0tech@9ei-sd.com

mailto:ge0tech@9ei-sd.com
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a Jolla Resto ratio n, Phase I Job No. 04-8674


La Jolla, Califo rnia Page 2

2. Perform field density tests and observations on a part-time or full-time basis,

as necessary, .during grading operations inc luding checks during removal of

unsatisfac to ry .so ils, observations o ft h e excavation befo re plac ement, of

c ompac ted fill, observations during placement of compac ted fill, and field

density tests -on the compac ted fill o r backfill as it is placed or sho rtly


thereafter. ,

.3. Perform the necessary labo rato ry testing of the on-site soils and/o r impo rted


soils utilized in the grading operations for determinatio n of their engineering


properties. Proposed tests will include, among o thers, maximum dry density

of the enc ountered soils, optimum moisture c o ntent, sieve gradatio n, direc t


shear tests, and expansion index. Some of the tests may be waived if they

are considered unnecessary during grading.

4. Perform the neicefesary engineering or geo logic review and analysis during

grading, after perfo rming site visits to, observe exposed areas that may


present geo logic problems such as groundwater, adverse bedding, adverse

jo inting, sliding, etc .

i i

' · ' ^ ·

5. Preparation of an "as built" geo technical plan based on the available grading


plan and the test results, observatio ns, analysis and our geo technical


experience.

6. Compilation of a final rough grading repo rt presenting all test results and

do cumentatio n, inc luding our rec ommendatio ns and opinions as far as the

site being graded in general compliance with the geo technical repo rt, the,City


of San Diego requirements, and in acco rdance with our rec ommendatio ns.
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ANTICIPATED FEES FOR GRADING OBSERVATIONS AND FIELD DENSITY

TESTING


'Our fees for field density testing and fieid observations, as outlined above, are

primarily contro lled by the amount of time required to c omplete the grading


operatio n, the number of site visits and office time provided by our pro fessio nal


level people, labo rato ry soil testing, and the time required by our soils tec hnic ian to

provide adequate observations and testing.

Based on updated info rmatio n provided by Mr. Jason Harris, with Nautilus General


Contrac to rs, Inc ., the grading operatio n for Phase I has been antic ipated to last 90

wo rking days. Herein, we provide our cost estimate based on that antic ipated


duratio n. The actual cost of our services will depend on ac tual duratio n and the

to idi cnarges maoc to tne pro jec i:. ro r ouogEt purposes, ws are proviasng 3 dsiiy

geo technical services cost fo r full-time coverage by one field technic ian (8

hours/day), daily site visits by a geo logist and/o r a geo technical engineer, field and

lab soil testing, geo technical engineering consultatio ns, and repo rt preparatio n. The

estimated daily cost inc luding all those services would be appro ximately


$l , 150/day. Part-time coverage can be provided if progress is slow and does not

warrant full-time observatio n, or, if due to mechanical breakdown or bad weather,


the work is stopped. Our invoices at the end of every month will reflect the ac tual


charges made.

Based on 90 working days (18 weeks) of rough grading, the estimated c o st of

geo technical services fo r the proposed grading observatio ns and field density


testing will be approximately $110,000. This estimate includes driving time from

our office to the site and back. No vehic le-use charge will be added and no charge


will be made for the use of nuc lear gauge for field density testing. If the ac tual


grading tjme extends beyond 90 wo rking days (or is less than 90 wo rking days),
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our charges.will be adjusted acco rdingly. Driving time of 1 hour (round trip) will be

included as part of the technic ian's time per visit or per day when providing full-

time coverage, ',

The technic ian's costialso includes routine re-testing during the grading operatio ns.

Also,  our cost estin^ate assumes normal wo rking hours between 8:00 a.m. and 4:30

p.m. or between 7:00. a.m. and 3:30 p.m. (exc luding Saturdays, Sundays and

ho lidays). Services performed outside normal wo rking hours or on Saturdays will

be charged at time and one-half. Services performed on Sundays and holidays will

be charged as double time rate.

The minimum charge per technic ian's site visit Is two hours. The final cost of our

services will depend upon the actual time spent on the pro jec t. If * requested, our

fieid technic ian can submit daily tirne slips at the jo b site to the owner's on-site


representative or to the Contrac to r.

If contaminated soils are encountered during grading, a c onsultant spec ializing in

hazardous soils will be required to assess the findings and to indicate tests required


to confirm the type of c ontaminant and any required disposal.

Charges made by any o ther consultants that may need to be retained by our firm

are no t inc luded in this proposal. Our firm would present a separate wo rk


agreement to the Board of Direc to rs if retaining other c onsultants were required.

HOURLY RATES OF FEES FOR OBSERVATIONS. FIELD AND LABORATORY


SOIL TESTING AND GEOTECHNICAL SERVICES


Engineer's time, geo logist's time, technic ian's t ime, labo rato ry testing and o ther


geotechnical . engineering services inc luding repo rt(s) preparatio n, pro jec t
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c o o rdinatio n, technic ian supervisio n, consultations, calculatio ns, etc ., wi ll be

charged on an . hourly or unit basis, as explained in our fee schedule (attac hed).

Our to tal cost estimate for the duratio n of Phase I grading lasting 90 days is

'$110,000 phase, based on our hourly rates (see attac hment).

PHASE I I GRADING PHASE

Grading observatio ns, field and labo rato ry testing, and geo technical engineering


services may also be provided by our firm for Phase I I of the resto ratio n wo rk. A

proposal will be prepared for that phase after completing Phase I.

LIMITATIONS


Cur work win not inciUuc supervision or uirecuon or uie eairnwo rK co riLrac to r, their


employees or agents. The earthwo rk contrac to r should be so advised.

Furthermore, our wo rk will no t undertake the guarantee of the c onstruc tio n wo rk


done by the contrac to r, nor will it relieve the contrac to r of the responsibility to

produce a completed pro jec t c onfo rming to the contrac t plans and spec ifications.

The earthwo rk c ontrac to r should be info rmed and their c o ntrac t should mentio n


that neither the presence of our field representative nor the observatio n and testing


by our firm shall excuse the earthwo rk c ontrac to r, in any way, of the primary

responsibility to perform all work in acco rdance with the spec ific atio ns.

Testing services allow the ac tual testing o f a very small percentage o f the

compac ted fill to be placed at the site . Therefo re, we canno t guarantee the

performance of the pro jec t in any respec t. Our rec ommendatio ns and pro fessional


judgments, as well as our testing, will be done in acco rdance with currently


accepted professional standards in geo technical engineering prac tic e within the City

of San Diego . No other warranty, either expressed or implied, is made.
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HAZARDOUS WASTE

Although no hazardous waste has been encountered during the explo rato ry wo rk,


hazardous materials may exist at a site where there is no t reason to believe they

could or should be present. Geo tec hn i c al Explo ra t i o n , I n c . and Client agree that

the discovery of unantic ipated hazardous materials c onstitutes a changed c onditio n


mandating a renego tiatio n of the scope of work, or terminatio n of services.

If any hazardous wastes or indication thereo f are enc ountered during our grading


observations and so il testing, grading operations may be suspended and. the

appropriate parties may be notified as required by law. Any costs fo r the evaluatio n


of the type or extent of contamination and all cleanup will be bo rne by the c lient.

Geo tec hn i c a l Explo ra t i o n , In c . accepts no responsibility fo r any delays or

subsequent costs that might arise from the discovery of hazardous materials. Any

field equipment that becomes contaminated by hazardous materiais from the

pro jec t site must be decontaminated. The Client agrees to reimburse

Geo tec hn i c al Explo ra t i o n , In c . for all costs assoc iated with the dec ontaminatio n


of any field equipment.

The Client understands that the field investigatio n or grading operatio n could result

in the unavoidable contamination o fthe groundwater, as when a probe or bo ring or

excavation device moves through a c ontaminated area, linking it to an aquifer,

underground stream, or o ther hydrous body no t previously c o ntaminated, and is

capable o f.spreading hazardous materials o ff-site. Since no thing can be done to

completely eliminate the risk of such an o c currence, and because subsurface

sampling is a necessary aspect o ft he wo rk which we will perform on the Client's


behalf, the Client waives any c laim against Geo tec hn i c a l Explo ra t i o n , I n c . in

connec tion with any claim or liability for injury or loss which may-arise as a result of

alleged c ross ĉ ontamination caused by sampling or grading operatio n.
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If this proposal meets with your approval, please indicate your autho rizatio n to

c ommence wo rk by endo rsing and fo rwarding to us the Rpturn Copy of our Wo rk


Autho rizatio n Form (attac hed). We will proceed with scheduling field wo rk upon

receipt of this fo rm* We reserve the right to revise, if necessary, our estimated fees

and schedule of work for the proposed services after a period of 90 days.

If you have any questions concerning this proposal, please c ontac t us at your

convenience. Reference to our Job No . 04-8674 will help to expedite a response


to your inquiry.

Respectfully submitted,


GEOTECHNICAL EXPLORATION, INC.

Jaime A. Cerros, P.E., R.C.E. 34422/G.E. 2007

Senior Geotechnical Engineer


Leslie D. Reed, President


C.E.-G. 999[exp. 3/31/091/R.G. 3391

Enc losures: Fee Schedule-

Work Autho rizatio n Form

cc : Mr. Mickey McGuire

Mr. Jon Epsten
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STANDARD WORK AGREEMENT


"2 

A. RIGHT OF ENTRY


1. The Client will provide right of entry and, access to the site for the Consultant personnel and all required


equipment, in o rder to c omplete the wo rk.

2. Although the Consultant will make all reasonable effo rts to minimize any damage to the site and

improvements thereo n, it is understo od by the Client that some damage is antic ipated during the no rmal


, course of wo rk, and that resto ratio n of the site or repair of any damage is the responsibility of the Client,


and not part of this Agnepment.

B. SUBJECT SITE


3. Client shall furnish us plans showing the lo cations,o f all existing underground stmc tures and uti li ty lines.

An alternative would be to have the utility lines marked out by the appropriate utility c ompanies. Where

the plans are no t available o r are inaccurate, the Consultant will no t be held liable fo r damage to

underground struc tures or utilities encountered during the investigatio n.

4. the Consultant shall no t be held liable for any inc o rrec t advic e, judgment o r dec ision based on any

inaccurate info rmatio n provided by the Client or his agents. The Consultant shall be entitled to rely upon

all such info rmatio n, without re-perfo rming any o fthe geo technical wo rk reflec ted in any repo rts, data, or

info rmatio n so furnished.

C. INVOICES


5. The Consultant will periodically submit invoices to Client. Invo ic es will show hours and charges for each

fee scneouie c iassific atio n. Payment of invoices is due upon presentatio n of invo ice and is past due thirty


(30) days from jnvoice date. Client agrees to pay a service charge on any past-due balance of 1.5 percent


per month to cover additio ri i l handling and carrying costs. Any atto rney's fees or other costs incurred in

co llec ting any delinquent ac count will be paid by Client,


6. Client shall inform the Consultant in writing if the services provided in this agreement are subjec t to State

of Caiifomia prevailing wages. The Client agrees to pay for any and al! prevailing wage costs assoc iated


with this agreement.

7. Any disputes to . invoices must be presented to our office within 60 calendar days o fthe invoice date. After

60 calendar days from the invoice date, the invoice shall be considered undisputed and shall be paid in full.

Client shall pay the undisputed po rtio n of any invoice that is disputed. Company may suspend wo rk and/o r


issuance of reportCs) until past due invoices are paid in full.

D. DOCUMENTS

8. All repo rts, bo ring logs, field data, field no tes, labo rato ry test data, c alculatio ns, estimates, and o ther,


documents prepared by the Consultant shall remain the pro perty of the Consultant.

9. Client agrees that all repo rts and other work furnished to the Client or his agents, which are not paid for,

will be retumed upon demand and will not be used by the Client for any purpose whatever.

10. All reports and other work furnished to the Client may not be transmitted or furnished to o ther persons or

entities without the consent of Consultant. The Client shall ho ld harmless Geo tec hn i c al Explo ra t i o n ,

I n c . from any daims, damages, costs, or expenses arising out of the unautho rized transmittal of the

Consultant's repo rts. The Client has the right to provide the info rmatio n c ontained in all repo rts to persons


or co rpo rations (c ontrac to rs) who need this info rmatio n to perfo rm their wo rk on the subjec t site and to

government agencies that require this info nnatio n. This info rmatio n may not be transmitted or furnished

to persons or entities without the consent of Consultant. In the event that the Client or anyone to whom it

transmits the info rmatio n pursuant to this Agreement bec omes legally required to disc lose any. such



Pr6posed Alta La Joila Resto ratio n, Phase I

San Diego, Caiifomia


Standard Wo rk Agreement


Page 2

000436

11.

E.

12.

F.

13.

14.

15.

G.

16.

H.

17.

info rmatio n, the Client shall provide the Consultant with prompt no tice so that the Consultant rpay seek a

pro tec tive o rder o r o ther appropriate remedy and/o r waive compliance with the provisio ns of this

Agreement. In the event that such pro tec tive o rder or o ther remedy is no t o btained, the Client shall

- furnish only that po rtio n cf the infc rmstio n which is legally required to be furnished in the opinio n of the

Client's c ounsel. ".

The Consultant will retain all pertinent reco rds relating to the services perfo rmed for a perio d of three (3)

1

 years fo llowing issuance o fthe repo rt.

DISPUTES


In the event that a dispute should arise relating to the perfo rmance of the services to be provided under

this Agreement, and should that dispute result in litigatio n, it is agreed that the prevailing party shall be

entitled to recover all reasonable costs incurred in the defense of the c laim, induding c ourt costs and

atto rney's fees. · _ ' · · '

STANDARD OF CARE

Service performed by Consultant under this Agreement will be conduc ted in a manner c o nsistent with that

level of care and skill o rdinarily exerc ised by members of the pro fession currently prac tic ing under similar

c onditions and in similar lo catio ns.

The Consultant will be repo rting the findings actually observed, and will no t render a pro fessio nal opinion


concerning site conditions other than those actually observed.

Client recognizes that subsurface conditions may vary from those enc ountered at 'the lo catio n where

excdvdtio iib ur surveys aic made, anu inat trie uata, inic rprc tatio ns, ano rc c c rrimc nuauo rtb of Consultant


are based solely on the available info rmatio n. The Consultant shall no t be held responsible for the

consequences arising from differing interpretatio ns o thers may make wi th the same o r additio nal


info rmatio n developed.

CERTIFICATE OF MERIT


The Client shall make no claim for pro fessional negligence, either direc tly or in a third party claim, against

the.Consultant unless the.Client has first provided.the Consultant with a wri t ten c ertific atio n executed by

an independent design pro fessional currentiy prac tic ing in the same disc ipline as the Consultant and

licensed in the State of Califo rnia. This certific ate of merit shall: (a) c ontain the name and license number

of the certifier; (b) specify each and every act or omission that the certifier c ontends is a vio lation  ̂o f the

standard of care expec ted of a design pro fessional perfo rming pro fessio nal services under similar

c ircumstances; and (c) state in c omplete detail the basis for the certifier's opinio n that each such act or

omission constitutes such a vio latio n. This certific ate shall be provided to the Consultant no t less than

thirty (30) calendar days prio r to the presentatio n of any claim or the insti tutio n of any arbitratio n or

judic ial proceeding.

INDEMNIFICATION


THIS PARAGRAPH HAS BEEN INTENTIONALLY DELETED

I . HAZARDOUS WASTE

18. ' Hazardous materials may exist at a site where there is no t reason to believe they c o uld or should be

present. The Consultant and Client agree that the disc overy o f unantic ipated hazardous materials

constitutes a changed c onditio n mandating a renego tiatio n o f the scope of wo rk, or terminatio n of services.
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19. If any hazardous wastes or indication thereof are encountered during our investigatio n, the investigatio n


may be suspended and the appropriate parties may be no tified as required by law. Any c osts for the

evaluation, of the type o r extent of contamination and all cleanup will, be bome by the c lient. The

Consultant ac cepts no responsibility for any delays or subsequent costs that might arise from the disc overy


of hazardous materials. "Any field equipment that becomes c ontaminated by hazardous materials from the

pro jec t site must be dec ontaminated. The Client agrees to reimburse Consultant for all c o sts assodated


with the dec o ntaminatio n'o f any field equipment .

.20. ' Client understands that the field investigation could result in the unavo idable c o ntaminatio n o f the

groundwater, as when

1

 a probe or bo ring device moves through a c o ntaminated area, linking it to an

aquifer, underground stream, o r o ther hydrous body no t previously c o ntaminated, and is capable of-

spreading hazardous materials o ff-site. Sine? no thing can be done to c ompletely eliminate the risk o fsuc h


an o c currence, and because subsurface sampling is.a necessary aspect of the work which Consultant will

perform on Client's behalf,. Client waives any claim against Consultant in c onnec tio n with any daim or

liability for injury or loss which may arise as a result of alleged c ro ss-c o ntaminatio n caused by sampling.

3. LIMITS OF UAB I U T Y

21. In rec ognitio n of the relative risks, rewards and benefits, of the pro jec t to bo th the Client and the

Consultant, the risks have been allo cated such that the Client agrees to limit the Consultant's liability to

Client due to pro fessional negligence, acts, erro rs or omissions of the Consultant to the face amount of

Consultant's erro rs and omissions insurance po licy in effec t at the time this c o ntrac t is executed.

Consultant agrees not to reduce or eliminate the amount of Consultant's erro rs and omissio ns insurance


during the term of this c ontrac t.

K. INSURANCE


22. The Consultant represents afld warrants that it and its agents, staff, and c onsultants employed by it is and

are pro tec ted by wo rker's compensation insurance, and that the Consultant has such coverage under public

liability and property damage insurance policies which the Consultant deems to be adequate.

Certificates for al! such po lic ies of insurance shall be provided to Client upon request in writing. The

Consultant shall no t be responsible for any loss, damage, or liability beyond the amounts, limits, and

conditions o fsuc h Insurance. The Consultant shall no t be responsible for any loss, damage, or liability


arising from any acts by Client, its agents, staff, and other c onsultants under its employ .

L. TERMINATION


23. This Agreement may be terminated by either party upon seven (7) days wri tten no tice in the event of

substantial failure by the o ther party to perform in acco rdance with the terms hereof . Such terminatio n


shall no t,be effective if that substantial failure has been remedied before expiratio n of the period specified

in the written no tice. In the event of terminatio n, the Consultant shall be paid for services perfo rmed to

the terminatio n notice date plus reasonable terminatio n expenses.

In the event of terminatio n, or suspension for more than three (3) months, prior to c ompletio n of all repo rt


c ontemplated by this Agreement, the Consultant may c omplete such analyses and records as are necessary

to complete its files and may also c omplete a repo rt on the services perfo rmed to the date of no tice of

terminatio n o r suspension. The expenses of terminatio n or suspension shall inc lude all costs of the

Consultant in completing such analyses, reco rds, and repo rts.

M. ASSIGNS


25. The Client may not delegate, assign, sublet, or transfer its duties or interest in this Agreement without the

written consent of the Consultant.

24.
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N. ESTIMATES


26 Unless o therwise stated, quo ted fees are for estimate purposes only . Actual fees may vary based on

pro jec t requirements, and will be billed on an hourly basis in acco rdance with the standard Schedule of

Fees inc o rpo rated herein.

O. SEVERABILITY


27. No provision of this Agreement in vio latio n of any law or o rdinance shall invalidate this Agreement, and any

such provision shall be deemed stric ken from this Agreement:


The Proposal Standard Work Agreement, and the accompanying Schedule of Fees c omprise the c o ntrac t between


the Client and the Consultant. If you have any questio ns, please contac t us at your c onvenience. Jaime A. Cerros


is licensed by the Caiifomia Board for Professional Engineers and Land Surveyors . Reference to our Jo b No . 04T

8674 will help expedite a response to your inquiry .

fCAL EXPLORATION, INC.

Jaime ATCeH c C k t .

R.C.E. 34422/6^^2007

Senior Geotechnical Engineer


'Reed, Priesident

L 999[exp. 3/3 l/09]/R.G. 3391

^  ̂\ n

^yPV

AGREED AND ACCEPTED:

(=rS?fî  ^U - A ^T /V

(please print firm name) 

Signature


Title: 

/%&7M£. 

na

,

pr

 ss/^ /e - r
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WE HEREBY CERTIFYTHAT WE ARE THE OWNERS OF OR ARE INTERESTED IN

THE LAND EMBRACED WfTHIN THE SUBDMSION TO BE KNOWN AS LA JOIXA

ALU £R.D. UNIT NO. 15. AND WE HEREBY CONSENT TO THE PREPARATION


AND RECORDATION OF THIS WAP CONSISTINGOT3 SHEETS AND DESCRIBED : .

IN THE CAPTION THEREOF.


THiS IS A MAP OFA PLANNED RESIDENTIAL DEVELOPMENT PROJECTAS DEFINED


IN CHAPTER X, ARTICLE 1. DMSION 9 OF THE SAN DIEGO MUNICIPAL CODE "

WE HEREBY GRANT AND RELINQUISH TO THE CITY OF SAN DIEGO. A MUNICIPAL


CORPORATION. ANY AND Aa RIGKTS TO CONSTRUCT. ERECT OR MAINTAIN ANY


STRUCTURE;-TO CONSTRUCT. ERECT OR MAINTAIN FENCES; TO REMOVE UVE

TREES AND SHRUBS. TO CHANSETHE GRADE; OR TO OTHERWISE CHANGE THF

OPFNSPACECKAP/JCTETJCTTHc '̂DOVER,UfONORACFlOSS LOT 1.ASSHOWN

ON'THlS.MAP WTTHIN THIS SUBDIVISION AND DESIGNATED "OPEN SPACE

EASEMENT GRANTED HEREON." RESERVING TO THE OWNER OFTHE FEE v

UNDERLYING SAID EASEMENT HEREIN GRANTEDTHE CDNTlNUEblJS£OFSAID

REAL PROPERTY;THE RIGHT TO GRANT EASEMENTS TO ANY PUBUC LmLTTY


COMPANY FOR DISTRIBUTION FACILTTIES PROVIDED THE SAME ARE INSTALLED


UNDERGROUND; ·AND THE RIGHT TO MAINTAIN FIREBREAKS. TRIM OR REMOVE


BRUSH AND OTHERWISE PERFORM PREVENTATIVE MEASURES REQUIRED BYTHE

FIRE DEPARTMENT TO PROTECT STRUCTURES AND OTHER IMPROVEMENTS FROM


POTENTIAL FIRES. RESPONSlBILrrYJ=QR t4WTENANCE OF SAID LANDS SHALL


REMAIN WITH THE OWNER OFTHE FEE TITLE OF SAID LAND AND NOTHING


CONTAINED HEREIN SHALL BE CONSTRUED TOASSIGN ANY MAINTENANCE


RESPONSIBILITYTO THE CfTY OF SAN DIEGO, NOR SHALLANYTHING CONTAINED


HEREIN BE CONSTRUED TO CONFER ANY RIGHTS TO THE GENERAL PUBUC:

TICOR TITLE iNSURANCE COMPANY OF CALIFORNIA, FORMERLY TITLE

INSURANCE AND TRUST COMPANY, A CAUFORNIA CORPORATION. TRUSTEE


UNDER HJUIQ. 76, AS OWNER


BY:

WILUAM W. CROSi

VICE PRESIDENT 

ASSISTANT SECRETARY


TEC1-BILTCONSTRI 

OWNER


B Y : _

PAULK-TCRANt


PRESIDENT


CORPORATION. A CAUFORNIA CORPORATION, AS

T r r

1

 nnnim
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Crty of San Diego

Development Services Department

Attn.: Deposit Ac c ounts 

1222 First Ave. MS-401

SanDiego, CA 92101 

(619)446-5000 ·

Change of Financ ially


Responsible Party

NOTE: NOTARY ACKNOWLEDGMENTS (FOR ALL SIGNATURES) MUSTBE


ATTACHED, PER CML CODE SEC, 118Q.SEQ.


ORIGINAL DOCUMENTS MUSTBE MAILED TO THEABOVE ADDRESS


Please print legibly o r type intormation


1. Project litle:


2. Pro jec t Number: 

4. Current Responsible Party:

3. Job Order Number: (Deposit Account)


5. Address: 

"City" 

State 

ZIP Code


6. New Responsible Party:

7. Address: 

City 

9. Fax No . 

13tate ZIP Code


10. E-mail Address:


8. Telephone No . 

Cur r en t Ke s pqn s i b i e r a t t y

IWe 

agree to transfer all funds, and/o r liabili-

ties in the above named customer account, including any Lot Stakes and Monument Surety (if applicable) . The entire

amount of funds, and/or liability is to be transferred to the above named New Responsible Party.

For Lot Stakes and Monument only in the amount of $

' Subject to Subdivisions Approval


Print Name 

Signature 

New Responsible Party

Date

I/We 

agree to accept all funds and/or

liabilities, of the above customer account and the obligation to deposit additional funds when requested by the City of

San Diego . I/We agree to obtain new agreement and surety (or new permit(s) and surety, if appiic able) in my/our

name to replace one issued to above named current responsible party in connec tion with this account.

Print Name 

Signature 

Date

Printed on recycled paper. Visit our web site at www.sandiego.gov/development-services.


Upon request, this information is available in alternative formats for persons with disabilities.

"""" DS-3241 (05-06)

http://www.sandiego.gov/development-services
http://www.sandiego.gov/development-services
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To Be Appended By The

Council
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To Be Appended By The

City


