
ITEM 2

OVERSIGHT BOARD FOR CITY OF SAN DIEGO
REDEVELOPMENT SUCCESSOR AGENCY

DATE ISSUED:  November 20, 2012

 
SUBJECT:  Market Creek Plaza (Euclid Avenue South of Market Street) – First Amendment to
the Owner Participation Agreement – Central Imperial Component Area of the Southeastern San

Diego Merged Redevelopment Project Area
 
CONTACT/PHONE NUMBER:  David Graham/236-6980
 

DESCRIPTIVE SUMMARY OF ITEM:
Adoption of a resolution:
(1) Approving the First Amendment to the Owner Participation Agreement (“First


Amendment”), including all attachments thereto, between the Successor Agency and Market

Creek Partners, LLC, a California limited liability company (MCP), to confirm a reduced

scope of development and a corresponding reduction in reimbursement for completed public

improvements relating to the Market Creek Plaza; and

(2) Authorizing the Successor Agency's payment of $2,400,000 to MCP as reimbursement for

the cost of completed public improvements relating to the Market Creek Plaza located within

the Central Imperial Component Area of the Southeastern San Diego Merged Redevelopment

Project Area.

 

STAFF RECOMMENDATION:  
Approve proposed actions.
 

DISCUSSION:
 
Background
 
In 2000, the former Redevelopment Agency of the City of San Diego (“Former RDA”) approved

the Owner Participation Agreement (OPA) with MCP for the development of the Market Creek

Plaza (“Site”) in the Lincoln Park neighborhood of southeastern San Diego, located within the

Central Imperial Component Area of the Southeastern San Diego Merged Redevelopment

Project Area.  The OPA included the Former RDA’s obligation to reimburse MCP for the

construction of certain public improvements needed for the development of the Site, in an

amount up to $3,800,000 as well as MCP’s obligation to construct a 300,000 square-foot
commercial retail center including substantial needed public improvements.
 
The purpose of the First Amendment is to release certain obligations for both parties, including

reducing the amount of the Successor Agency’s obligation from $3.8 million to $2.4 million,

reducing the original Site from 19 acres to 6.5 acres (“Reduced Site”) and reducing MCP’s scope
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of development to the completed shopping center.  Additionally, community benefit covenants

remain recorded on the developed parcels and will be released from the undeveloped parcels.
 
To offset the loss of tax increment originally projected to result from the parcels that were not

developed, MCP has agreed to leave the primarily non-profit Joe & Vi Jacobs Community
Center (“Jacob’s Center”) building on the property tax rolls through June 2014, although it

would qualify immediately for property tax relief.
 
In the original OPA (Attachment B) , the commercial center was described as 300,000 square feet

of leasable space including a food market, office, commercial retail and specialty shops, and a

multi-screen theater complex on the MCP-owned property of approximately 19 acres located east

of Euclid Avenue, south of Market Street, in accordance with the approved 1999 Site

Development Permit No. 99-0156 (Attachment D – Original OPA 2000 Development Plan). 
 
The original development program could not be fully implemented due to the economic
recession and deteriorated market conditions.  The proposed multi-screen theater complex in the
original scope was the primary casualty of the collapsing commercial market.  Additional office
buildings, structured parking and child care facilities were also not constructed.  
 
This original project is consistent with the San Diego General Plan, Southeastern San Diego

Community Plan and advances the Southeastern Economic Development Corporation (SEDC)
Strategic Plan and the objectives of the Central Imperial Redevelopment Project by eliminating a

blighted, brownfield industrial site and developing a catalytic Transit-Oriented Development at
the Market Street and Euclid Avenue Transit Center.  The project is also consistent with the

SANDAG Regional Comprehensive Plan  and State and Federal public policy initiatives for

investment in low-income-opportunity areas within walking distance of transit centers.  
 
DISCUSSION:
 
The First Amendment (Attachment A) revises the OPA to reflect a final, comprehensive

resolution of issues that have been long negotiated and finally agreed to by both parties’

negotiating teams.  The main revisions related to the reduced scope of development include:
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 Original Project Description
First Amendment Project


Description 

Development 
Proposed vs. 
Accomplished 

300,000 square feet of
Commercial mixed-use
including:

• food market  

• office , three multi-story 
buildings 

• structured parking facility

• commercial retail 

• specialty shops

• multi-screen movie theater
complex

• child care facility

80,974 square feet of Commercial
mixed-use including:

• food market 

• office 

• commercial retail 

• specialty shops

Public  
Improvements 

Improvements including: 

• Chollas Creek restoration 

• amphitheatre & festival space 

• vehicular bridge 

• trolley underpass 

• street improvements on 
Market St. & Euclid Ave. 

• traffic signals 

Improvements including:

• Chollas Creek restoration

• amphitheatre & festival space

• vehicular bridge

• trolley underpass

• street improvements on Market
St. & Euclid Ave.

• traffic signals

Boundaries of OPA  
 

Refer to Attachment G Parcel 
Map for 16-acre site  

Refer to Attachment F Parcel Map
for 6.5-acre site

 
Changes to the OPA:  The First Amendment also includes changes to reflect the factual

circumstances and certain “clean-up” amendments to more accurately comply with the

requirements and language of Assembly Bill x1 26 (AB 26), which resulted in the dissolution of

the Former RDA as of February 1, 2012, and now governs the operations of the Successor

Agency. 
 
To accomplish the revisions outlined above, the First Amendment includes revisions, deletions,

replacements, or additions to the OPA and its attachments, summarized below:
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First Amendment to OPA

Att.
No.

Attachment Name Summary of Change

1 Site Map

Revised to significantly reduce the Site from 16 to

6.5 acres, reflecting the reduction in development

program, per as-built conditions (see Attachments
F, G and H).

2 Legal Description Revised to describe the Reduced Site.

3 Schedule of Performance

Amended to reflect completed construction and

milestones, and to establish schedule for signing
and delivering exhibits attached to First
Amendment.

4 Scope of Development 
Revised in Sections 16 and 17 of First Amendment

to reflect the Reduced Site and the reduced square
footage of developed shopping center.

7 Payment Agreement

Amended to reflect reduced as-built improvements
and lower Successor Agency contribution to

infrastructure costs, reduced from $3.8 million to
$2.4 million.

8 Project Budget
Removed per Section 19 of First Amendment, as it

is no longer relevant post construction .

9 
Release of Construction
Covenants

Modified to pertain to as-built construction.

10
First Amendment to Agreement 
Containing Covenants 

Amended to release recorded community benefit

covenants from undeveloped parcels of the original

Site and those lots that are occupied by surface

parking only.

11 
Agreement Regarding Payment
of Property Taxes

New agreement to prevent MCP from removing the

Jacobs Center office building from the property tax

rolls through June 30, 2014 (see Attachment E).
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The modifications to the OPA are described in the tables above and the associated attachments,

but three aspects of the First Amendment deserve more detailed explanation and discussion:
 
Release of Community Benefit Covenants:  In 2001, covenants were recorded on the entire
original 16-acre Site that sought to benefit the local community.  The covenants included such
requirements as higher level of maintenance of common and public facilities, graffiti removal

standards, local employment hiring preferences, tenant approval by SEDC, and equal opportunity

requirements.  MCP originally requested to remove the recorded covenants from all but the 6.5-
acre Reduced Site, but after objections from the community and SEDC, MCP has now agreed to

retain the covenants on all developed parcels within the original Site.  As part of this action, the
recorded covenants will be removed only from the undeveloped parcels and the surface parking

lots, all of which are anticipated to be redeveloped as part of the upcoming Village Plan. 
 
Agreement Regarding Payment of Property Taxes:  Attachment 11 to the First Amendment is a

new document to be recorded on the property title for Assessor’s Parcel Numbers 548-020-37,
38 and 39 (Attachment E), now developed with the Jacobs Center building with associated

parking.  The Jacobs Center for Neighborhood Innovation (JCNI) wishes to apply for a welfare

exemption from property tax payment under applicable law, but has agreed to not apply for the

exemption with respect to any assessment of property taxes imposed on or before June 30, 2014. 
Attachment 11 will be recorded against the Jacobs Center property and provides that, if the

property should be removed from the property tax rolls prior to June 30, 2014, an In Lieu

Payment equal to the property taxes would be payable to the Successor Agency.  The original
assessed value of the Site prior to redevelopment was approximately $3.2 million and the current

value is approximately $25 million.  If JCNI is successful in obtaining the property tax
exemption starting in July 2014, the assessed value of the Site will be reduced by $12 million

(Attachment C, Tax Increment Analysis by Keyser Marston Associates dated June 7, 2012).
 
Payment Agreement:  Attachment 7 – Payment Agreement is being replaced  to reflect the
reduced development constructed and to reduce the Successor Agency’s reimbursement payment

for the completed public improvements from $3.8 million to $2.4 million, payable in three

installments on the following schedule:
 

 Payment Amount  Schedule

 $900,000  Concurrent with First Amendment execution by Successor

Agency

 $750,000  On or before January 31, 2013

 $750,000  On or before January 31, 2014

Total       $2,400,000  
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This incremental payment schedule was originally based on negotiations over the last few years,

in an effort to avoid the negative impact associated with making a large, lump sum payment from

the Former RDA’s Central Imperial fund balances.  The Payment Agreement allows prepayment

without any penalties to the Successor Agency, consistent with the approved ROPS 2, which

included a payment of up to $2.4 million in July 2012.  
 
Project Description:  In 2005, MCP completed construction of the majority of the development

program at Market Street and Euclid Avenue, including five retail buildings totaling

approximately 81,000 square feet of development in the Market Creek Plaza shopping center on

approximately 6.5 acres (APN 548-020-40) including a Food 4 Less (the first major grocery

store in the Encanto area in several decades), a full-service Wells Fargo Bank, Starbucks, and a
frame of eating, drinking and retail uses.  Infrastructure construction was completed to include

improvements to the Euclid Trolley Station, Euclid Avenue, Market Street, an urban creek

renewal of Chollas Creek, a trolley underpass, traffic signals, and a 500-seat outdoor
amphitheater, among other public or quasi-public improvements, for total costs in excess of

$7,000,000. 
 
In 2007, MCP completed additional construction toward completion of the development

program, building the approximately 73,000 square-foot Jacobs Center, a community center with

meeting facilities and offices, located on the area west of Market Creek Plaza and west of Las

Chollas Creek and occupied by a variety of community benefit organizations. 
 
Conclusion

 
This First Amendment will resolve all remaining issues between the parties related to the OPA,

and enable both sides to finalize and complete their respective outstanding obligations pursuant

to the OPA.  Payment of the reduced amount of $2.4 million for this long-standing public
improvement obligation is a more favorable outcome for the Successor Agency than the original

obligation of $3.8 million.  Although MCP has completed a reduced scope of private

development compared to the intent of the original OPA, MCP has completed the public

improvements required by the OPA at considerable expense, estimated at approximately $7

million in total.  Those public improvements, together with the private improvements in the

Market Creek Plaza, have revitalized the neighborhood and yielded tremendous financial,

employment, services and other benefits to the local community.  This infrastructure will
continue to serve future transit-oriented development.  The Market Creek Plaza has provided
local jobs and business opportunities, and the Joe & Vi Jacobs Community Center has provided a

multitude of community benefits.   
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The many benefits received by the Successor Agency, SEDC and the community as a result of

the Market Creek Plaza development, as well as MCP’s agreement to retain the office building

property on the property tax rolls through at least June 30, 2014, clearly justify the Successor

Agency’s reduced reimbursement payment of $2.4 million.

________________________________  _________________________________ 
David Graham      Jay Goldstone
Office of the Mayor Chief Operating Officer
 
Attachments: A – Proposed First Amendment to Owner Participation Agreement by and


between the Successor Agency and Market Creek Partners, LLC
B – Original OPA with Market Creek Partners, LLC
C – Tax Increment Analysis - Keyser Marston Associates dated June 7, 2012
D – Original OPA 2000 Development Plan
E – Property Tax Agreement Parcels
F – Amended Development Plan – Existing Conditions
G – Aerial Photo of Site
H – Parcel Map of Site

S:\Haley\WPDATA\Oversight Board\11.20.12\Market Creek Plaza.Doc
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FIRST AMENDMENT TO

OWNER PARTICIPATION AGREEMENT

by and between

THE CITY OF SAN DIEGO,
solely in its capacity as the designated successor agency to

the Redevelopment Agency of the City of San Diego, 

AGENCY,

and

MARKET CREEK PARTNERS, LLC,

PARTICIPANT

ATTACHMENT A

brooks 10/05/12 14:19:26: ATTACHMENT A
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FIRST AMENDMENT TO OWNER PARTICIPATION AGREEMENT

This First Amendment to Owner Participation Agreement (“Amendment”) is executed effective

as of ____________________, 2012 (“Effective Date”), by and between the CITY OF SAN DIEGO,


solely in its capacity as the designated successor agency to the Redevelopment Agency of the City of San
Diego, a former public body, corporate and politic (the “Agency”), and MARKET CREEK PARTNERS,

LLC, a California limited liability company (the “Participant”).

R E C I T A L S 

 The Agency and Participant (collectively, the “Parties”) enter into this Amendment on the basis

of the following facts, understandings and intentions:

A. The former Redevelopment Agency of  the City of  San Diego (“Former RDA”) and
Participant entered into that certain Owner Participation Agreement, filed with the office of the Agency
on December 22, 2000, as Document No. D-03266 (the “Original OPA”), with respect to the
redevelopment of certain real property within an area of the City of San Diego (the “City”) presently

designated as the Central Imperial Component Area of the Southeastern San Diego Merged
Redevelopment Project Area.  The term “Agreement” as used in this Amendment shall refer to the
Original OPA, as modified by this Amendment.  

B. Since executing the Original OPA, the Parties agreed to a reduction in the scope of the
development.  In consultation with the Former RDA, Participant has developed and operated a shopping

center and constructed various public improvements required for development of the Site (as redefined

below).  That development has benefited the Agency and the community in ways anticipated by the
Original OPA.  In addition, an issue arose between the Parties with respect to their respective obligations
under the Original OPA to finance and construct certain public improvements.  

C. The Parties wish to enter into this Amendment to document the changes that have

occurred and been agreed to since the execution of  the Original OPA, and in settlement of  the issue 
noted above, including, without limitation, the reduction in the size of real property that is subject to the
Agreement and the revisions to the Scope of Development, all as described in more detail below.

NOW, THEREFORE, in consideration of the foregoing and the mutual promises and covenants

contained herein, the Parties hereby agree as follows:

1. Project Area

2. 

.  Any reference to the Central Imperial Redevelopment Project area,
wherever found in the Agreement, is to be understood as a reference to the Central Imperial Component

Area of the Southeastern San Diego Redevelopment Project Area as it existed as of January 31, 2012. 

Amendment of Section 101

“The Site is comprised of approximately 6.55 acres in land area.  In order to facilitate the
Agency’s effort to cause the effective redevelopment of the Central Imperial
Redevelopment project, it is proposed by the Participant that the Site be redeveloped as a
neighborhood shopping center consisting of f ive (5) retail buildings totaling


approximately 80,974 gross square feet.”

.  The second and third sentences of Section 101 of  the
Original OPA describing the size and purpose of the redevelopment project are hereby deleted in their


entirety and replaced with the following:
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3. Amendment of Section 102

“This Agreement is subject to the provisions of the Central Imperial Redevelopment

Plan, which was approved and adopted on September 14, 1992 by the City Council of
the City of San Diego by Ordinance No. 17831 [NS], together with all subsequent
amendments thereto (collectively, the “Redevelopment Plan”).”

.  The first sentence of the first paragraph of Section 102 of
the Original OPA is hereby deleted in its entirety and replaced with the following:

4. Amendment of Section 106

“The Agency is the City of San Diego, solely in its capacity as the designated successor
agency to the Redevelopment Agency of the City of San Diego, a former public body,

corporate and politic.  The principal office of the Agency, for purposes of this
Agreement, is c/o Civic San Diego, 401 B Street, Suite 400, San Diego, CA 92101.”

.  The entirety of Section 106 of the Original OPA is hereby
deleted and replaced with the following: 

5. Amendment of Section 107

“The principal office of the Participant is 404 N. Euclid Avenue, San  Diego, CA 92114.”

.  The second sentence of Section 107 of the Original OPA is

hereby deleted and replaced with the following: 

6. Amendment of Section 207

“Subject to the terms and conditions of the Agreement, the cost of developing the Site

(“Development Costs”) and constructing all improvements thereon and all off-site
improvements (collectively, the “Improvements”) shall be borne by the Participant.”

.  Section 207 of the Original OPA is hereby deleted in its

entirety.  Any reference to Agency Executive Director in Section 207 or otherwise in the Original OPA
shall be deemed to be a reference to the Mayor of the City of San Diego and Section 207 shall now read:

7. Amendment of Section 217(3)

“(3) Mortgages or other conveyances of a security interest in the Site to a lender for
financing or refinancing the Development Costs; and”

.  Section 217(3) of the Original OPA is hereby deleted in
its entirety and replaced with the following:

8. Deletion of Sections 410(b), 410(e), and 411(a)

9. 

.  Sections 410(b), 410(e), and 411(a) of
the Original OPA are hereby deleted in their entirety and replaced with the words “Intentionally
Omitted.”  In addition, any reference to the Loan Agreement, wherever found in Sections 410 and 411 of

the Original OPA, is  to be understood as a reference to the Payment Agreement, the form of which is

attached to this Amendment as Attachment No. 7.

Release of Construction Covenants.  As the County Recorder’s office will not record a
document entitled “Certificate of Completion,” that document contemplated by the Original OPA shall
be renamed the “Release of Construction Covenants.”  Any reference to the Certificate of Completion,

wherever found in the Agreement, is to be understood as a reference to the Release of Construction
Covenants, the form of which is attached to this Amendment as Attachment No. 9. 
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10. Amendment of Section 606

“Concurrent with the execution of this Amendment, the Parties shall execute the

Payment Agreement attached to this Agreement as Attachment No. 7.”

.  Section 606 of the OPA is hereby deleted in its entirety and
replaced with the following:

11. Amendment of Section 608

12. 

.  Section 608 of the OPA is hereby deleted in its entirety and
replaced with the words “Intentionally Omitted.”

Release and Termination

13. 

.  Upon execution of  this Amendment, the Agreement shall
apply and encumber only the Site as redefined in this Amendment.  As reflected in the following

sections, the term “Site” refers to the real property described and depicted in the amended Attachment

Nos. 1 and 2 attached hereto.  This Amendment terminates the Original OPA as to and forever releases
all the property (other than the Site as redefined below) that is more particularly described in
Attachment  No. 12 hereto, and those with an interest in that property, from any and all rights and
obligations under the Agreement.  

Attachment No. 1

14. 

.  To redefine the term “Site” for purposes of the Agreement,
Attachment No. 1 to the Original OPA is hereby deleted in its entirety and replaced with Attachment
No. 1 to this Amendment.

Attachment No. 2

15. 

.  To redefine the term “Site” for purposes of the Agreement,
Attachment No. 2 to the Original OPA is hereby deleted in its entirety and replaced with Attachment

No. 2 to this Amendment.

Attachment No. 3

16. 

.  Attachment No. 3 to the Original OPA is hereby deleted in its entirety
and replaced with Attachment No. 3 to this Amendment.

Attachment No. 4

“The Site is approximately 6.55 acres and shall be developed as a neighborhood
shopping center consisting of approximately 80,974 gross square feet of space.”  

.  The first sentence under “Section I. GENERAL DESCRIPTION” of
Attachment No. 4 to the Original OPA is hereby deleted in its entirety and replaced with the following:

17. Attachment No. 4

“The Participant shall use and develop the Site as a neighborhood shopping center
consisting of five (5) retail buildings totaling approximately 80,974 gross square feet.” 

.  The first sentence under “Section II. Participant Improvements
subsection A. General” of Attachment No. 4 to the Original OPA is hereby deleted in its entirety and

replaced with the following:

18. Attachment No. 7

19. 

.  Attachment No. 7 to the Original OPA is hereby deleted in its entirety
and replaced by Attachment No. 7 to this Amendment.

Attachment No.  8

20. 

.  Attachment No. 8 to the Original OPA is hereby deleted in its entirety

and replaced with the phrase “Attachment No. 8 – Intentionally Omitted.”  

Amendment of Agreement Containing Covenants Affecting Real Property.  The parties

desire to amend the Agreement Containing Covenants Affecting Real Property (Attachment No. 5 to the
Original OPA), an executed original of which was recorded in the San Diego County Recorder’s Office
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as Document No.  2001-0635800 on September 5, 2001, in accordance with that certain First Amendment

included as Attachment No. 10 to this Amendment.

21. Execution of Documents

22. 

.  Within the time frame provided for in Attachment No. 3 hereto

(i.e., the amended Schedule of  Performance), the Mayor or his/her designee, acting on the Agency’s

behalf , shall:  (i) execute the Payment Agreement in substantial conformance with Attachment No. 7 to
this Amendment; (ii) execute the Release of Construction Covenants in substantial conformance with

Attachment No. 9 to this Amendment and record the same with the San Diego County Recorder’s Office;
(iii) execute the First Amendment to Agreement Containing Covenants Affecting Real Property in

substantial conformance with Attachment No. 10 to this Amendment and record the same with the San
Diego County Recorder’s Office; and (iv) execute the Agreement Regarding Payment of Property Taxes
in substantial conformance with Attachment No. 11 to this Amendment and record the same with the San
Diego County Recorder’s Office.  The Agency’s obligation to execute this Amendment and the
documents attached hereto is conditioned upon completion of the following events:  (a) Participant’s


execution, and delivery to the Agency (in recordable form, where applicable), of the documents

identified in clauses (i), (ii) and (iii) of  the immediately preceding sentence; (b) the execution of  the
“Owner” entities, and delivery to the Agency in recordable form, of the document identified in clause

(iv) of the immediately preceding sentence; and (c) the approval of this Amendment by the Oversight

Board for the Agency at a duly noticed meeting, followed by the approval or deemed approval of this


Amendment by the California Department of Finance in accordance with California Health and Safety
Code section 34179(h).  

Time for Acceptance by Agency

23. 

.  This Amendment, when executed by Participant and
delivered to the Agency, must be authorized, executed and delivered by the Agency within ninety
(90) days  after the date of signature by Participant, as shown below in Participant’s signature block. 
If the Agency has not authorized, executed and delivered to Participant the execution version of this
Amendment  within such 90-day period, then Participant  may terminate this Amendment  upon
delivery of writt en notice to the Agency.  In any event, Participant’s termination right under the
immediately preceding sentence shall not apply after the Agency has authorized, executed and
delivered to Participant  the execution version of this Agreement without the Agency having first
received a written notice of termination from Participant.

Full Force and Effect

24. 

.  Except as amended hereby, the Original OPA remains in full force
and effect and the Parties ratify and affirm their respective obligations under the Original OPA.

Incorporation

25. 

.  All recitals set forth above, and all exhibits attached hereto, are
incorporated herein by this reference.

Capitalized Terms

[Remainder of page intentionally left blank]

.  Capitalized terms not otherwise defined or redefined in this
Amendment shall have the meaning ascribed to them in the Original OPA.
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ATTACHMENT NO. 1

SITE MAP
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ATTACHMENT NO. 2

Real property in the City of San Diego, County of San Diego, State of California, described as

follows:

LEGAL DESCRIPTION

 
LOT 4 AS SHOWN ON THAT CERTAIN MAP ENTITLED MARKET CREEK PLAZA,

ACCORDING TO MAP NO. 15782, IN THE CITY OF SAN DIEGO, COUNTY OF SAN

DIEGO, STATE OF CALIFORNIA, FILED IN THE OFFICE OF THE COUNTY RECORDER

OF SAN DIEGO COUNTY, MAY 11, 2010, AS FILE NO. 2010-0236022 OF OFFICIAL
RECORDS. 

APN:  548-020-40
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ATTACHMENT NO. 3

*The term “Agreement” as used herein shall refer to the original Owner Participation Agreement. 

The term “Amendment” as used herein shall refer to the foregoing First Amendment to Owner

Participation Agreement.

SCHEDULE OF PERFORMANCE

I. GENERAL PROVISIONS  

1. Execution of Agreement by Agency  .  Agency 
shall hold a hearing on the Agreement, shall


authorize execution and execute the
Agreement and shall deliver the Agreement
to Participant.

Complete.

2. Submission - Architect, Landscape Architect 
and Civil Engineer

 
. Participant shall submit

to Agency for approval of the names and

qualifications of its Architect, Landscape
Architect, and Civil Engineer.

Complete.

3. Approval – Architect, Landscape Architect 
and Civil Engineer

 
. Agency shall approve or

disapprove the Architect, Landscape
Architect, and Civil Engineer.

Complete.

4. Submission - Basic Concept Drawings  .  

Participant shall prepare and submit to
Agency for approval the Basic Concept
Drawings and related documents for the Site.

Complete.

5. Approval – Basic Concept Drawings  .  
Agency shall approve or disapprove Basic
Concept Drawings and related documents for

the Site.

Complete.

6. Determination of Soil Conditions  .  Participant 
shall determine whether the soil conditions on
the Site is suitable for the development
thereon pursuant to Section 208 of the

Agreement.

Complete.
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7. First Amendment to Owner Participation 
Agreement.  Agency shall execute and
deliver to Participant.

Within ten (10) days after the
Amendment, having been executed
by Participant, is approved by the

Oversight Board for the Agency and
is approved or deemed approved by
the California Department of
Finance, subject to Section 22 of this
Amendment.

8. Payment Agreement  . Agency shall execute 

and deliver to Participant. 

Simultaneously with the Agency’s

execution of the Amendment,
provided that the Agency has
received Participant’s executed
original of the Payment Agreement.

9. Release of Construction Covenants.  Agency 
shall execute and record at the San Diego

County Recorder’s Office.

Execution shall occur simultaneously
with the Agency’s execution of the

Amendment; recordation shall occur
within three (3) business days
thereafter.

10. First Amendment to Agreement Containing 
Covenants Affecting Real Property.  Agency
shall execute and record at the San Diego

County Recorder’s Office.

Execution shall occur simultaneously
with the Agency’s execution of the
Amendment; recordation shall occur

within three (3) business days
thereafter.

11. Agreement Regarding Payment of Property

Taxes

 

.  Agency shall execute  and record at
the San Diego County Recorder’s Office.

Execution shall occur simultaneously

with the Agency’s execution of the

Amendment; recordation shall occur


within three (3) business days

thereafter.

II. CONSTRUCTION AND DEVELOPMENT  

1. Submission – Schematic/Design 
Development Drawings

 
.  Participant shall

prepare and submit to Agency the
Schematic/Design Development Drawings

for the Site.

Complete.

2. Approval – Schematic/Design Development 
Drawings

 
.  Agency shall approve or

disapprove the Schematic/Design

Development Drawings for the Site.

Complete.



101993117.2Agency/Market Creek Partners ATTACHMENT NO. 3

First Amendment to Owner Participation Agreement 3

3. Submission – Preliminary Construction 
Drawings, and Preliminary Landscaping and
Grading Plans

 

.  Participant shall prepare and

submit to Agency the Preliminary
Construction Drawings and Preliminary
Landscaping and Grading Plans for the Site.

Complete.

4. Approval – Preliminary Construction 
Drawings, and Preliminary Landscaping and
Grading Plans

 

.  Agency shall approve or

disapprove the Preliminary Construction
Drawings and Preliminary Landscaping and
Grading Plans for the Site.

Complete.

5. Submission – 50% Final Construction 
Drawings and Landscaping and Finish
Grading Plans

 

.  Participant shall prepare and

submit to Agency the 50% Final Construction

Drawings and Specifications and the 50%
Final Landscaping and Finish Grading Plans

for the Site.

Complete.

6. Approval – 50% Final Construction 
Drawings and Landscaping and Finish

Grading Plans

 

.  Agency shall approve or
disapprove the 50% Final Construction
Drawings and Specifications and the 50%
Final Landscaping and Finish Grading Plans

for the Site.

Complete.

7. Submission – Final Construction Drawings 
and Final Landscaping and Grading Plans

 
. 

Participant shall prepare and submit to
Agency the Final Construction Drawings and
Final Landscaping and Grading Plans for the

Site.

Complete.

8. Approval – Final Construction Drawings, and 
Final Landscaping and Grading Plans

 
. 

Agency shall approve or disapprove the Final
Construction Drawings and Final
Landscaping and Grading Plans for the Site.

Complete.

9. Evidence of Financing  .  Participant shall 

submit to Agency Participant’s submission of
evidence of financing referred to in
Section 207 of the Agreement with respect to
the Site.

Complete.
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10. Approval of Financing  .  Agency shall 
approve or disapprove the submission of
Participant’s evidence of financing with

respect to the Site, and shall so notify
Participant.

Complete.

11. Commencement of Construction  .  Participant 
shall commence construction of the
Improvements on the Site.

Complete.

12. Completion of Construction  .  Participant shall 
complete construction of the Improvements

on the Site. 

Complete.
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ATTACHMENT NO. 7

PAYMENT AGREEMENT

This Payment Agreement (the “Agreement”) is entered into as of ________________,
2012, by and between the CITY OF SAN DIEGO, solely in its capacity as the designated
successor agency to the Redevelopment Agency of the City of San Diego, a former public body,

corporate and politic (the “Agency”), and MARKET CREEK PARTNERS, LLC, a California
limited liability company (the “Participant”).  The Agency and the Participant (individually,
“Party” and collectively, the “Parties”) agree as follows:

A. The principal office of the Agency, for purposes of this Agreement, is c/o Civic
San Diego, 401 B Street, Suite 400, San Diego, California 92114.  The term “Agency” as used in

this Agreement includes any assignee of or successor to its rights, powers and responsibilities.

RECITALS

B. The principal office of the Participant is located at 404 N. Euclid Avenue,
San Diego, California 92114.  Wherever the term “Participant” is used herein, such term shall
include any permitted nominee, assignee or successor in interest of the Participant under this
Agreement.

C. The former Redevelopment Agency of the City of  San Diego (“Former RDA”)
and Participant entered into that certain Owner Participation Agreement, filed with the office of
the Agency on December 22, 2000, as Document No. D-03266 (“Original OPA”), as amended
by that certain First Amendment to the Owner Participation Agreement dated
_________________, 2012 (“First Amendment”) between the Parties, with respect to the
redevelopment of certain real property in the City of San Diego (the “Site”) located within the
Central Imperial Redevelopment Component Area (the “Project Area”) of the Southeastern San
Diego Merged Redevelopment Project Area as it existed on January 31, 2012.  The First
Amendment reduced the scope of  development contemplated by the Original OPA.  The Site,
which comprises a smaller area relative to the area described in the Original OPA, is shown on
the map attached hereto as Exhibit A and is more particularly described in Exhibit B

D. The redevelopment of the Site involved construction of certain improvements
specified in the Original OPA, as amended by the First Amendment (collectively, “Amended
OPA”).  The Participant has completed construction of such improvements.

.

E. Since 2000, pursuant to the Original OPA, the Former RDA has been and now the

Agency is required to finance the construction of certain public improvements (the “Agency
Public Improvements”) constructed by the Participant on behalf of  the Agency in conjunction
with the development of the Site.  It had been the intention from the outset to finance the Agency

Public Improvements utilizing tax increment collected from the Project Area.  In partial
fulfillment of its obligations under the OPA, the Agency has already collected and set aside Nine

Hundred Thousand Dollars ($900,000) for payment to the Participant.  The purpose of this
Agreement is to document the advance or loan of certain funds by the Participant under the
Original OPA and the subsequent repayment by the Agency to the Participant of those funds as
more particularly described herein.  
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F. The Parties have been unable to locate the executed original of the prior version
of this Agreement (“Earlier Agreement”).  Further, following execution of the Original OPA, the

Participant incurred costs in excess of Eight Million Dollars ($8,000,000) in designing and
completing the Agency Public Improvements.  Given that the First Amendment reduced the
scope of development contemplated by the Original OPA, the Parties disagree about the amount
the Agency owes to Participant and other matters, but agree that the Original OPA established
the Agency’s obligation to make no less than the payments provided for in this Agreement.  In
this regard, the Agency identified a contractual obligation to pay Participant up to $3,800,000 as
part of  certain payment schedules adopted pursuant to Assembly Bill x1 26.  In order to fully
resolve the dispute between the Parties with respect to the Agency’s obligations, and to carry out

the Agency’s obligations under the Original OPA, this Agreement amends, restates and
supersedes the terms of the Earlier Agreement.

NOW, THEREFORE, in consideration of the foregoing and the mutual promises and
covenants contained herein, the Parties agree as follows: 

TERMS AND CONDITIONS

1. 

For purposes of this Agreement, the following terms shall have the following meanings. 
Terms not otherwise defined herein shall have the meaning ascribed to them in the Amended
OPA.

CERTAIN DEFINITIONS

1.1 “Community Redevelopment Law

1.2 “

” shall mean the California Community
Redevelopment Law, Health and Safety Code §§ 33000 et seq., as amended from time to time,
including, but not limited to, the amendments created by passage of Assembly Bill x1 26.

Fiscal Year

1.3 “

” shall mean the period from July 1 of one calendar year, through and
including June 30 of the immediately following calendar year.

Net Tax Increment” shall mean the amount of (a) ad valorem property tax
revenues allocated and paid to the Agency or its precedessor prior to February 1, 2012 pursuant
to Article XVI, Section 16 of the California Constitution and Health and Safety Code §§ 33670
et seq., or other applicable laws, attributable to the base one percent (1%) tax rate levied upon
property located within the Project Area, after reduction for amounts the Agency is required to:
(i) set aside and use for housing for persons and families of  low and moderate income under
Health and Safety Code § 33334.2; (ii) pay to affected taxing agencies under Health and Safety
Code § 33607.5; (iii) pay to an educational revenue augmentation fund under Health and Safety
Code §§ 33680 et seq.; (iv) pay to other third parties with agreements approved by the Agency
prior to the Original OPA pursuant to a statutorily established obligation, from property taxes
otherwise allocated to the Agency; and (v) pay to those certain bondholders pursuant of tax
allocation bonds for the Project Area issued prior to the date of this Agreement; and (b) a
sufficient portion of the Redevelopment Property Tax Trust Fund and the Redevelopment
Obligation Retirement Fund, as defined in the Community Redevelopment Law, or any
successor funds, to pay the amounts owed to Participant hereunder.  
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1.4 “Principal Amount

1.5 “

” shall mean the amount of Two Million Four Hundred
Thousand Dollars ($2,400,000), which represents an enforceable obligation as that term is
defined in Health and Safety Code section 34171(d)(1) and a compromise position established 
for purposes of resolving the dispute about the total amount advanced and loaned to the Agency
by the Participant with respect to the financing of Agency Public Improvements as contemplated
in the Original OPA.

Previously Collected Net Tax Increment

1.6 “

” shall mean the more than $922,000
collected by the Agency as a result of the efforts of the Participant in furtherance of the Original

OPA between Fiscal Year 2001-2002 and Fiscal Year 2010-2011. 

Termination Date

2. 

” shall mean the date upon which the Agency has paid in full to

the Participant the Principal Amount and, if applicable, any interest owed thereon.  

2.1 For value received, the Agency hereby agrees to pay the Principal Amount to the
Participant in three increments, as follows: 

PAYMENT OF PRINCIPAL AMOUNT, AND INTEREST

(a) Concurrent with the execution of this Agreement, a first payment of Nine
Hundred Thousand Dollars ($900,000), derived from the Previously Collected Net Tax
Increment;

(b) On or before January 31, 2013, a second payment of Seven Hundred Fifty

Thousand Dollars ($750,000); and

(c) On or before January 31, 2014, a third payment of Seven Hundred Fifty
Thousand Dollars ($750,000).  

2.2 The Agency warrants that sufficient Previously Collected Net Tax Increment is
available to make the payment required by paragraph (a) of  Section 2.1 hereof.  The Agency
further warrants that, according to its financial projections, sufficient Net Tax Increment will
exist to timely make the payments required by paragraphs (b) and (c) of Section 2.1 hereof.  In
the event that a payment of the Principal Amount is not made by the dates provided for in
Section 2.1 hereof, the Agency shall be in default and the difference between the amounts
actually paid to the Participant and the applicable portion of the Principal Amount then owed to
the Participant shall earn interest at the annual rate of eight percent (8%). 

2.3 The Agency shall comply with all requirements of the Community
Redevelopment Law, and other applicable laws, in an effort to ensure the timely allocation and
payment to the Agency of the funds required by this Agreement.

2.4 If the Agency timely makes the three incremental payments of the Principal
Amount described in Section 2.1 hereof, then (i) no interest shall accrue on the Principal Amount

from and after the date of this Agreement, and (ii) the Principal Amount shall be deemed paid in

full upon the Participant’s receipt of the third incremental payment and shall constitute the full
amount of money owed by the Agency with respect to the Participant’s earlier loan of funds in
connection with the construction of the Agency Public Improvements.  The Parties further agree
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that, subject to Agency’s compliance with the terms of this Agreement, the Agency does not
presently owe any monetary amounts to the Participant under the Amended OPA other than as
described in this Agreement.

3. 

Notwithstanding any other provision of this Agreement, the Agency may prepay the
outstanding balance of the Principal Amount, together with all interest (if  applicable) accrued as
of the date of  prepayment, at any time without prior notice to the Participant and without any
penalty or charge.  The Participant agrees to cooperate with the Agency, including without
limitation providing any appropriate estoppel certificate regarding the status of this Agreement,
and the payoff and termination hereof, as may be reasonably requested by the Agency or in
connection with any bond issue or other refinancing of the Agency’s obligations hereunder.

PREPAYMENT OF PRINCIPAL AMOUNT

4. 

4.1 As security for the Agency’s obligation to pay the amounts specified by Section 2

hereof, the Agency hereby pledges and allocates to the Participant all Net Tax Increment
required to satisfy the Agency’s obligations under this Agreement.  Such pledge and allocation
shall be a first priority pledge and allocation of that Net Tax Increment until such time as the
Agency has paid Participant all the amounts owed pursuant to Section 2 hereof.  The pledge and

allocation of Net Tax Increment is for the exclusive benefit of the Participant, and permitted
assignees of the Participant’s rights under this Agreement, and shall be irrevocable until all of the

Principal Amount (and any interest accrued thereon) has been paid in full.

SECURITY FOR ANNUAL PAYMENT

4.2 Upon payment  in full of the amount due to the Participant under this Agreement,

the pledge of the Net Tax Increment described in Section 4.1 hereof shall automatically
terminate.

5. 

5.1 The Participant may freely assign its rights to receive payment of the amounts due

under this Agreement, provided that the Participant provides written notice of such assigment to
the Agency.

ASSIGNMENT BY PARTICIPANT

5.2 The Agency shall not be obligated to pay any portion of the amounts due under
this Agreement to any person or party other than the Participant unless the Agency is notified by

the Participant in writing of the name of the party to which payments are to be paid directly, the
amount to be paid to such party, and the address to which such payment is to be sent.  The
Agency shall not be liable for any failure on the part of the Participant to give such notice to the

Agency or if the Agency for any reason does not actually receive any such notice.

6. 

6.1 The obligations of the Agency under this Agreement shall constitute an
indebtedness of the Agency for the purpose of carrying out an enforceable obligation, which
indebtedness shall be payable only out of real property taxes levied on parcels within the Project


INDEBTEDNESS
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Area by or for the benefit of  taxing agencies in the Project Area and allocated to the Agency
pursuant to the Community Redevelopment Law.

6.2 The obligations of the Agency under this Agreement shall be a special obligation
of the Agency, and the Agency shall not be obligated to use funds from sources other than those

specified in this Agreement.  Notwithstanding the foregoing, nothing herein shall preclude the
Agency from paying amounts required by Section 2 hereof, or any part thereof, from any funds
lawfully available to the Agency from time to time.

6.3 The obligations of the Agency under this Agreement shall not constitute a debt of

the City of San Diego or any other public agency except the Agency, and no portion of the
General Fund or the general assets of the City of San Diego shall be used to satisfy any
obligation of the Agency under this Agreement.

7. 

This Agreement shall terminate automatically on the Termination Date.  Upon occurrence
of the Termination Date, the Parties shall execute and acknowledge a memorandum reciting that
all sums due under this Agreement have been paid in full and that the Agreement is terminated. 
The execution and acknowledgment of such memorandum shall be for evidentiary purposes
only, and is not a precondition to the automatic termination of this Agreement.

TERMINATION OF AGREEMENT

8. 

8.1 

GENERAL TERMS AND CONDITIONS

Formal notices, demands, and communications between the Parties shall be deemed to be

sufficiently given and actually received if dispatched by registered or certified mail, postage
prepaid, return receipt requested, to the principal offices of the Agency or the Participant as
designated in Recitals A and B, respectively.  Such written notices, demands and
communications may be sent in the same manner to such other addresses as either Party may
from time to time designate by mail as provided in this Section 8.1.

Notices, Demands and Communications Between the Parties

8.2 

Except as set forth in Section 5 of this Agreement, the Participant shall have no right to
assign this Agreement or any rights under this Agreement without the prior written consent of
the Agency, which consent will not be unreasonably withheld, delayed or conditioned.  Any
permitted assignment outside Section 5 of this Agreement shall be by instrument reasonably
satisfactory to the Agency in which the assignee agrees to assume all obligations of the
Participant hereunder (the “Assignment Agreement”).  The Agency shall approve or disapprove
the Assignment Agreement within ten (10) days of its receipt.  Any disapproval by the Agency
shall specify the reason therefor.  All costs of the Agency incurred in reviewing the Assignment
Agreement and processing any assignment shall be borne by the Participant.  Any assignment
attempted other than as expressly provided herein shall be void and unenforceable.

Assignment
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8.3 

No member, official, employee or consultant of the Agency shall be personally liable to
the Participant, or any permitted assignee of or successor to the Participant’s rights under this
Agreement, in the event of any default or breach by the Agency or for any amount which may
become due to the Participant, or any permitted assignee of or successor to the Participant’s
rights under this Agreement, or on any obligations under the terms of this Agreement.

Nonliability of Agency Officials and Employees

8.4 

In the event either Party is required to institute any legal action or proceeding to enforce
its legal rights arising out of this Agreement, the prevailing Party in such action or proceeding
shall be entitled, in addition to its other relief, to recover reasonable attorneys’ fees, expert fees
and court costs incurred therein.

Attorneys’ Fees

8.5 

This Agreement integrates all of the terms and conditions mentioned herein or incidental
hereto, supersedes all negotiations or previous agreements between the Parties with respect to the

subject matter of this Agreement, and the Earlier Agreement is hereby terminated and of no
further force or effect.  All amendments to this Agreement must be in writing and signed by the
duly authorized representatives of each Party.  All waivers of any provisions of this Agreement
must be in writing and signed by the Agency or the Participant.  All recitals set forth above are
incorporated herein by this reference.

Entire Agreement; Amendments and Waivers

8.6 

All recitals set forth above, and all exhibits attached hereto, are incorporated herein by
this reference.

Incorporation

[Remainder of this page intentionally left blank]
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8.7 

This Agreement shall take effect when it is signed by both Parties.  The reference date of

this Agreement shall be the date it is signed by the Agency.  This Agreement shall be executed in

five duplicate originals, each of which is deemed to be an original.

Date of Agreement; Counterparts

CITY OF SAN DIEGO, solely in its capacity as the

designated successor agency to the Redevelopment Agency

of the City of San Diego, a former public body, corporate

and politic

Date:      By:       
Jay M. Goldstone
Chief Operating Officer 

 
APPROVED AS TO FORM AND LEGALITY:
 
JAN GOLDSMITH 
City Attorney

By:       
Kevin Reisch
Deputy City Attorney

 
     MARKET CREEK PARTNERS, LLC,

a California limited liability company
 
Date:      By:       

Name:      
Title:  Managing Member
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Exhibit A

SITE MAP
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Exhibit B

Real property in the City of San Diego, County of San Diego, State of California, described as

follows:

LEGAL DESCRIPTION OF SITE

 
LOT 4 AS SHOWN ON THAT CERTAIN MAP ENTITLED MARKET CREEK PLAZA,

ACCORDING TO MAP NO. 15782, IN THE CITY OF SAN DIEGO, COUNTY OF SAN

DIEGO, STATE OF CALIFORNIA, FILED IN THE OFFICE OF THE COUNTY RECORDER

OF SAN DIEGO COUNTY, MAY 11, 2010, AS FILE NO. 2010-0236022 OF OFFICIAL
RECORDS. 

APN:  548-020-40
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[Attached hereto]

RELEASE OF CONSTRUCTION COVENANTS
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OFFICIAL BUSINESS
Document entitled to free recording 
per Cal. Gov. Code §§ 6103, 27383
 
Recording Requested By:
 
City of San Diego,
as Redevelopment Successor Agency
 
When Recorded, Mail To:
 
MARKET CREEK PARTNERS, LLC
404 N. Euclid Avenue
San Diego, California 92114
Attention:  Chip Buttner

 

APN:  548-020-40 Space above this line for Recorder’s use only

RELEASE OF CONSTRUCTION COVENANTS

 

(formerly the Certificate of Completion)

WHEREAS, MARKET CREEK PARTNERS, LLC, a California limited liability company
(“Developer”), and the former Redevelopment Agency of the City of San Diego, a public body,
corporate and politic (“Former RDA”), entered into that certain Owner Participation Agreement,
filed with the Agency’s Secretary as Document No. D-03266 on December 22, 2000 (the “Original
OPA”), as amended by that certain First Amendment to Owner Participation Agreement between

Developer and the CITY OF SAN DIEGO, solely in its capacity as the designated successor agency

to the Former RDA (“Agency”), dated _________________, 2012 (the “First Amendment”);

WHEREAS, the Original OPA, as amended by the First Amendment (collectively, the
“Agreement”), provides for the development of certain retail/commercial improvements specifically

described in the Agreement (the “Improvements”) solely on that certain real property more

particularly described therein and in Exhibit A

WHEREAS, the Developer has developed the Improvements on the Site pursuant to the
terms and conditions of the Agreement;

 attached hereto and incorporated herein (“Site”).  The
Site is located in the Central Imperial Component Area of the Southeastern San Diego Merged

Redevelopment Project Area as it existed as of January 31, 2012;

WHEREAS, as referenced in Section 225 of the Agreement, the Agency shall furnish the

Developer with a Certificate of Completion (or Partial Certificate of Completion) which shall now
be in the form of a “Release of Construction Covenants” (as required by the San Diego County
Recorder’s Office) following completion of construction of all or a portion of the Improvements;
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WHEREAS, the Agency acknowledges that the Developer had taken the necessary measures

and satisfactorily completed the last of the construction of the Improvements on the Site in or about
2005, as required by the Agreement;

WHEREAS, the Improvements have been properly completed by the Developer on the Site;
and

WHEREAS, the Developer has requested that the Agency issue this Release of Construction

Covenants to document that Developer completed construction of the Improvements.

NOW, THEREFORE, the parties hereto acknowledge and agree to the following terms and
conditions of this Release of Construction Covenants:

1. Except as otherwise limited by the provisions set forth below, and pursuant to
Section 225 of the Agreement, the Agency does hereby certify that the Developer caused the
construction and development of the last of the Improvements and completion of the same in or
about 2005.

2. This Release of Construction Covenants constitutes the Agency’s conclusive
determination that the Improvements have been properly completed by the Developer in full
compliance with the requirements of the Agreement.

3. This Release of Construction Covenants shall not constitute evidence of compliance

with or satisfaction of any obligation of the Developer to any holder of a mortgage, or any insurer of
a mortgage, securing money loaned to finance the Improvements or any part thereof.  Moreover,
nothing contained in this instrument shall modify in any way any provisions of the Agreement.

4. This Release of Construction Covenants is not a notice of completion as referred to in
Section  3093 of the California Civil Code.

5. This Release of Construction Covenants shall inure to the benefit of Developer, its

successors and assigns and the Site.

6. However, notwithstanding anything contained in this Release of Construction

Covenants to the contrary, this Release of Construction Covenants shall only and exclusively apply
to those obligations of the Developer described in the Agreement with respect to the Improvements,

and shall not otherwise apply to and/or modify or amend any of the Developer’s obligations

established in the Agreement not specifically identified, contemplated and released by this Release
of Construction Covenants and the Agreement.

[remainder of this page intentionally left blank]
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IN WITNESS WHEREOF, the Agency, acting by and through its duly authorized
representative, has duly executed this Release of Construction Covenants.

CITY OF SAN DIEGO, solely in its capacity as the designated
successor agency to the Redevelopment Agency of the City of
San Diego, a former public body, corporate and politic

Date:   By:  
Jay M. Goldstone
Chief Operating Officer

 
APPROVED AS TO FORM AND LEGALITY:
 
JAN GOLDSMITH
CITY ATTORNEY

By:       
Kevin Reisch
Deputy City Attorney

AGREED AND ACCEPTED:

MARKET CREEK PARTNERS, LLC,
a California limited liability company

Date:      By:       
Name:      
Title: Managing Member 
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NOTARY ACKNOWLEDGMENT FORM FOR AGENCY

STATE OF CALIFORNIA    
 
COUNTY OF ________________________  

On _____________________ before me, _____________________________, a Notary Public,

personally appeared ______________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument

and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),

and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing

paragraph is true and correct.
 
WITNESS my hand and official seal.

Signature_______________________________________ (Seal)
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NOTARY ACKNOWLEDGMENT FORM FOR MARKET CREEK PARTNERS, LLC

STATE OF CALIFORNIA    
 
COUNTY OF ________________________ 

On _____________________ before me, _____________________________, a Notary Public,
personally appeared ______________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument

and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),

and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing

paragraph is true and correct.
 
WITNESS my hand and official seal.

Signature_______________________________________ (Seal)



101993122.2 EXHIBIT A
Market Creek Partners
Release of  Construction Covenants

EXHIBIT A

Real property in the City of San Diego, County of San Diego, State of California, described as

follows:

LEGAL DESCRIPTION OF THE SITE

 
LOT 4 AS SHOWN ON THAT CERTAIN MAP ENTITLED MARKET CREEK PLAZA,

ACCORDING TO MAP NO. 15782, IN THE CITY OF SAN DIEGO, COUNTY OF SAN

DIEGO, STATE OF CALIFORNIA, FILED IN THE OFFICE OF THE COUNTY RECORDER

OF SAN DIEGO COUNTY, MAY 11, 2010, AS FILE NO. 2010-0236022 OF OFFICIAL
RECORDS. 

APN:  548-020-40
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ATTACHMENT NO. 10

OFFICIAL BUSINESS

FIRST AMENDMENT TO AGREEMENT CONTAINING
COVENANTS AFFECTING REAL PROPERTY

Document entitled to free recording 
per Cal. Gov. Code §§ 6103, 27383
 
Recording Requested By and
When Recorded Mail To:
 
THE CITY OF SAN DIEGO
c/o Civic San Diego
401 B Street, Suite 400
San Diego, CA 92101

             

APN:  548-020-37 through -44 Space above this line for Recorder’s use only

FIRST AMENDMENT TO AGREEMENT CONTAINING 
COVENANTS AFFECTING REAL PROPERTY

THIS FIRST AMENDMENT TO AGREEMENT CONTAINING COVENANTS AFFECTING

REAL PROPERTY is entered into as of __________________, 2012 (“Amendment”), by and between
THE CITY OF SAN DIEGO, solely in its capacity as the designated successor agency to the
Redevelopment Agency of the City of San Diego, a former public body, corporate and politic

(“Agency”), and MARKET CREEK PARTNERS, LLC, a California limited liability company and
WEST SIDE CREEK, LLC, a California limited liability company and JACOBS CENTER FOR
NEIGHBORHOOD INNOVATION, a California corporation (collectively, “Participant”).

RECITALS

Agency and Participant (collectively, the “Parties”) enter into this Amendment with reference to

the following circumstances:

 

A. The former Redevelopment Agency of  the City of  San Diego (“Former RDA”) and

Market Creek Partners, LLC (“MCP”) entered into that certain Owner Participation Agreement, filed
with the Agency’s Secretary as Document No. D-03266 on December 22, 2000 (the “Original
OPA”), with respect to the development of certain real property in the City of San Diego.  

B. Subsequently, the Former RDA and MCP entered into that Agreement Containing
Covenants Affecting Real Property (“Original Agreement”) and recorded the same as Document
No. 2001-0635800 in the Official Records of San Diego County on September  5, 2001, a copy of which


is attached hereto as Exhibit “A”, against that same property.  The term “Agreement” as used herein
refers collectively to the Original Agreement as amended by this Amendment.
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C. Prior to the execution of this Amendment, the Agency and MCP entered into that certain

First Amendment to the Owner Participation Agreement, dated ___________________, 2012

(collectively, with the Original OPA, the “Amended OPA”).  The Amended OPA released and

terminated the Amended OPA as to the Covenant Site (defined below) and Released Property (defined

below).  

D. The Parties wish to amend the definition of Site in the Original Agreement so that the

rights and obligations established therein and in this Amendment apply solely to the property more
particularly described in Exhibit “B-1” attached hereto (“OPA Site”) and to the property more

particularly described in Exhibit “B-2” attached hereto (“Covenant Site”) as well as make the other
changes described in this Amendment.  For purposes of the Agreement, the OPA Site and the Covenant
Site shall be collectively referred to as the “Site.”

E. This Amendment is entered into and recorded in accordance with the Amended OPA.

NOW, THEREFORE, THE PARTIES AGREE AS FOLLOWS:

1. Release and Termination

2. 

.  Upon execution of  this Amendment, the Agreement shall
apply to and encumber only the Site, as specifically defined in this Amendment, and shall only serve as a
covenant running with the land for the Site.  This Amendment terminates the Original Agreement as to
and forever releases the real property more particularly described in Exhibit “C” attached hereto
(“Released Property”) and those with an interest in the Released Property, from any and all rights and


obligations under the Original Agreement and this Amendment.  

Amendment of Section 1(b)

“b. Participant constructed for operation upon the Site a shopping center consisting of
five (5) retail buildings totaling approximately 80,974 square feet, improvements to Chollas Creek, an


amphitheater, an office building of approximately 78,000 gross square feet along with appropriate and

ancillary improvements and landscaping (the “Improvements”).”

.  Section 1(b) of the Original Agreement is hereby deleted in
its entirety and replaced with the following:

3. Amendment of Section 1(f)

4. 

.  In the second line of Section 1(f) of the Original Agreement,
the reference to “Property” (a term that is not defined) is hereby replaced with the term “Site” as
described in Exhibit “B” hereto.

Amendment of  Section  2

5. 

.  In the last two (2) sentences of  Section 2 of  the Original

Agreement, the term “Participant” is hereby replaced by the term “owner” and the term “Site” is hereby
replaced by the term “property.”  

Full Force and Effect

6. 

.  Except as amended hereby, the Original Agreement remains in

full force and effect, and the Parties ratify and affirm their respective obligations under the Original


Agreement.

Incorporation

7. 

.  All recitals set forth above, and all exhibits attached hereto, are
incorporated herein by this reference.

Capitalized Terms.  This Amendment redefines certain terms used in the Original

Agreement including, without limitation, Site and Improvements.  Except as otherwise defined or
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redefined herein, capitalized terms in this Amendment shall have the meaning ascribed to them in the

Original Agreement.

8. Counterparts

IN WITNESS WHEREOF, the Agency and the Participant have signed this Amendment as of the
dates set opposite their signatures.

.  This Amendment may be executed in counterparts, each of which, when

taken together, shall constitute an executed original.  This Amendment shall take effect when executed
by all parties hereto.

CITY OF SAN DIEGO, solely in capacity as the designated

successor agency to the Redevelopment Agency of the City of
San Diego, a former public body, corporate and politic

Date:      By:       
      Jay M. Goldstone
      Chief Operating Officer

APPROVED AS TO FORM AND LEGALITY:
 
JAN GOLDSMITH 
CITY ATTORNEY

By:       
Kevin Reisch
Deputy City Attorney

     MARKET CREEK PARTNERS, LLC,
a California limited liability company

 
Date:      By:       

Name:      
Title:  Managing Member

[SIGNATURES CONTINUE ON FOLLOWING PAGE]
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     WEST SIDE CREEK, LLC,
a California limited liability company

 
Date:      By:       

Name:      
Title:  Managing Member

JACOBS CENTER FOR NEIGHBORHOOD

INNOVATION, a California corporation

Date: _________________ By:  
Name: 
Title:   
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NOTARY ACKNOWLEDGMENT FORM FOR THE AGENCY

STATE OF CALIFORNIA    
 
COUNTY OF ________________________ 

On _____________________ before me, _____________________________, a Notary Public,
personally appeared ______________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),

and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing

paragraph is true and correct.
 
WITNESS my hand and official seal.

Signature_______________________________________ (Seal)
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NOTARY ACKNOWLEDGMENT FORM FOR MARKET CREEK PARTNERS, LLC

STATE OF CALIFORNIA    
 
COUNTY OF ________________________ 

On _____________________ before me, _____________________________, a Notary Public,
personally appeared ______________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument

and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),

and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing

paragraph is true and correct.
 
WITNESS my hand and official seal.

Signature_______________________________________ (Seal)
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NOTARY ACKNOWLEDGMENT FORM FOR WEST SIDE CREEK, LLC

STATE OF CALIFORNIA    
 
COUNTY OF ________________________ 

On _____________________ before me, _____________________________, a Notary Public,
personally appeared ______________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument

and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),

and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing

paragraph is true and correct.
 
WITNESS my hand and official seal.

Signature_______________________________________ (Seal)
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NOTARY ACKNOWLEDGMENT FORM FOR JACOBS CENTER FOR NEIGHBORHOOD
INNOVATION

STATE OF CALIFORNIA    
 
COUNTY OF ________________________ 

On _____________________ before me, _____________________________, a Notary Public,
personally appeared ______________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument

and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),

and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing

paragraph is true and correct.
 
WITNESS my hand and official seal.

Signature_______________________________________ (Seal)
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EXHIBIT A

[Attached hereto]

ORIGINAL AGREEMENT
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EXHIBIT B-1

Real property in the City of San Diego, County of San Diego, State of California, described as

follows:

LEGAL DESCRIPTION OF THE OPA SITE  

 
LOT 4 AS SHOWN ON THAT CERTAIN MAP ENTITLED MARKET CREEK PLAZA,

ACCORDING TO MAP NO. 15782, IN THE CITY OF SAN DIEGO, COUNTY OF SAN

DIEGO, STATE OF CALIFORNIA, FILED IN THE OFFICE OF THE COUNTY RECORDER

OF SAN DIEGO COUNTY, MAY 11, 2010, AS FILE NO. 2010-0236022 OF OFFICIAL
RECORDS. 

APN:  548-020-40
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EXHIBIT B-2

Real property in the City of San Diego, County of San Diego, State of California, described as

follows:

LEGAL DESCRIPTION OF COVENANT SITE  

 
LOT A, 3, and 6 AS SHOWN ON THAT CERTAIN MAP ENTITLED MARKET CREEK

PLAZA, ACCORDING TO MAP NO. 15782, IN THE CITY OF SAN DIEGO, COUNTY OF

SAN DIEGO, STATE OF CALIFORNIA, FILED IN THE OFFICE OF THE COUNTY

RECORDER OF SAN DIEGO COUNTY, MAY 11, 2010, AS FILE NO. 2010-0236022 OF
OFFICIAL RECORDS. 

APN:  548-020-39, -42 and -44
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EXHIBIT C

Real property in the City of San Diego, County of San Diego, State of California, described as

follows:

LEGAL DESCRIPTION OF THE RELEASED PROPERTY 

 
LOTS 1, 2, 5, AND 7, AS SHOWN ON THAT CERTAIN MAP ENTITLED MARKET

CREEK PLAZA, ACCORDING TO MAP NO. 15782, IN THE CITY OF SAN DIEGO,

COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, FILED IN THE OFFICE OF THE

COUNTY RECORDER OF SAN DIEGO COUNTY, MAY 11, 2010, AS FILE NO. 2010-
0236022 OF OFFICIAL RECORDS. 

APN:  548-020-37, -38, and  -41 and -43
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ATTACHMENT NO. 11

[Attached hereto]

AGREEMENT REGARDING PAYMENT OF PROPERTY TAXES
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OFFICIAL BUSINESS
Document entitled to free recording 
per Cal. Gov. Code §§ 6103, 27383
 
Recording Requested By and
When Recorded Mail To:
 
REDEVELOPMENT AGENCY
OF THE CITY OF SAN DIEGO
c/o Civic San Diego
401 B Street, Suite 400
San Diego, CA 92101

             

APN:  548-020-37, -38 and -39 Space above this line for Recorder’s use only

AGREEMENT REGARDING PAYMENT OF PROPERTY TAXES

This Agreement Regarding Payment of Property Taxes (the “Agreement”) is entered into as
of ___________________, 2012, by and between the CITY OF SAN DIEGO, solely in its capacity
as the designated successor agency to the Redevelopment Agency of the City of San Diego, a former

public body, corporate and politic (the “Agency”), on the one hand, and JACOBS FACILITIES,
LLC, a California limited liability company, and WEST SIDE CREEK, LLC, a California limited

liability company (collectively, the “Owner”), on the other hand.  

The Agency and the Owner (collectively, the “Parties”) enter into this Agreement with
reference to the following circumstances:

RECITALS

A. The principal office of the Agency, for purposes of this Agreement, is c/o Civic San
Diego, 401 B Street, Suite 400, San Diego, California 92101.  The term “Agency” as used in this

Agreement includes any assignee of or successor to its rights, powers and responsibilities.

B. West Side Creek, LLC is the owner of fee title to that certain real property in the City

of San Diego, as more particularly described in Exhibit A

C. The former Redevelopment Agency of the City of San Diego and the prior owner of
the Property, Market Creek Partners, LLC, a California limited liability company (“Market Creek

Partners”), entered into that certain Owner Participation Agreement, filed with the Agency’s
Secretary as Document No. D-03266 on December 22, 2000 (the “Original OPA”).  The Agency and

 attached hereto and incorporated herein

(“Property”).  Jacobs Facilities, LLC, a California limited liability company, is the ground lessee of
the Property and the owner of the improvements constructed on the same.  The principal office of the
Owner is located at 404 N. Euclid Avenue, San Diego, California 92114.  Wherever the term
“Owner” is used herein, such term shall include any permitted nominee, assignee or successor in

interest of the Owner under this Agreement.
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Market Creek Partners entered into that certain First Amendment to the Owner Participation
Agreement dated __________________, 2012 (“First Amendment”), which removed the Property
from the Original OPA, and that certain Payment Agreement referenced in the First Amendment
(“Payment Agreement”).

D. The Parties are entering into this Agreement to memorialize the terms under which

the Owner agrees to refrain from applying for a welfare exemption for property tax payments for the
Property.

NOW, THEREFORE, in consideration of the foregoing and the mutual promises and
covenants contained herein, the Parties hereby agree as follows:   

TERMS AND CONDITIONS

1. 

Prior to execution of this Agreement, the Agency has executed the First Amendment and the
Payment Agreement.  As of the date hereof, (i) the Agency represents and warrants that it is in
compliance with the terms of the Original OPA, as amended by the First Amendment (collectively,
the “Amended OPA”), and the Payment Agreement; and (ii) the Owner represents and warrants that
it is not aware of any event or circumstance that causes the Agency to be in breach of any of its
obligations under the Amended OPA or the Payment Agreeement. 

FIRST AMENDMENT AND PAYMENT AGREEMENT

2. 

2.1 

PAYMENT OF PROPERTY TAXES ON THE PROPERTY

The Parties acknowledge that, but for the existence of this Agreement, the Owner wishes to
apply for a welfare exemption from property tax payments with respect to the Property (“Tax
Welfare Exemption”) under applicable law, including the California Revenue and Taxation Code. 
Notwithstanding the above, subject to the Agency complying with its material obligations under this
Agreement, the Amended OPA and the Payment Agreement, the Owner agrees that it will not apply
for any Tax Welfare Exemption for tax years 2011-2012, 2012-2013, or 2013-2014, nor will it apply
for a retroactive application of any Tax Welfare Exemption for any tax years prior to 2011-2012. 

No Application for Tax Welfare Exemption

2.2 

Notwithstanding the provisions of Section 2.1 above, if any Tax Welfare Exemption is
awarded for the Property for tax year 2013-2014 or any preceding tax year, and if the Agency is then
in compliance with its material obligations under this Agreement, the Amended OPA and the
Payment Agreement, then the Owner agrees to pay to the Agency an amount equal to the property

taxes attributable to the Property that otherwise would have been collected and deposited into the

Redevelopment Property Tax Trust Fund for that applicable period pursuant to Assembly Bill x1 26
(the “In Lieu Payment”).  The Owner shall deliver written notice to the Agency concerning the
award of any Tax Welfare Exemption within five (5) business days after the Owner first receives

notice of the award.  Promptly after receipt of the Owner’s written notice, the Agency shall calculate

the exact amount of the In Lieu Payment and shall deliver written notice to the Owner identifying the
exact amount.  The Owner shall make the In Lieu Payment (if  applicable) to the Agency with respect


In Lieu Payment
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to each pertinent tax year within fifteen (15) calendar days after the Owner’s receipt of the Agency’s

written notice identifying the exact amount of the In Lieu Payment.  If the In Lieu Payment is not

made in a timely manner, the Parties agree that interest shall accrue on the In Lieu Payment

commencing on the first tardy date, at the annual rate of eight percent (8%), compounded monthly,
and the amount of the In Lieu Payment plus all accrued interest thereon shall be deemed a lien
against the Property in the Agency’s favor.

3. 

3.1 

GENERAL TERMS AND CONDITIONS

Formal notices, demands, and communications between the Parties shall be deemed to be

sufficiently given and actually received if dispatched by registered or certified mail, postage prepaid,

return receipt requested, to the principal offices of the Agency or the Owner as designated in Recitals

A and B, respectively.  Such written notices, demands and communications may be sent in the same
manner to such other addresses as either Party may from time to time designate by mail as provided

in this Section 3.1.

Notices, Demands and Communications Between the Parties

3.2 Expiration or Termination of Agreement

3.3 

.  The term of this Agreement shall expire on
December 31, 2017, unless this Agreement is earlier terminated by the Owner as a result of the
Agency’s breach of any of its material obligations under this Agreement, the Amended OPA or the
Payment Agreement.  In no event, however, shall the mere lapse of the expiration date of this
Agreement entitle the Owner to seek a retroactive application of the Tax Welfare Exemption to tax
year 2013-2014 or any preceding tax year.  Before the Owner may terminate this Agreement as the
result of a material breach, the Owner must provide the Agency with written notice explaining the

alleged material breach, and the Agency shall have thirty (30) days to cure any monetary breach and
sixty (60) days to cure any non-monetary breach.  If  the Agency reasonably disputes that a non-
monetary breach has occurred, then the Owner may not terminate this Agreement without a
judgment or order to that effect issued by a court of competent jurisdiction.  

Successors and Assigns

This Agreement shall be binding on all successors and assigns of the Parties. 

.

3.4 

No member, official, employee or consultant of the Agency shall be personally liable to the
Owner, or any assignee of or successor to the Owner’s rights under this Agreement, in the event of
any default or breach by the Agency under the terms of this Agreement.

Nonliability of Agency Officials and Employees

3.5 

In the event either Party is required to institute legal action or proceeding to enforce its legal
rights arising out of  this Agreement, the prevailing party in such action or proceeding shall be
entitled, in addition to its other relief, to recover reasonable attorneys’ fees, expert fees and court

costs incurred therein.

Attorneys’ Fees
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3.6 

This Agreement integrates all of the terms and conditions mentioned herein or incidental
hereto, and supersedes all negotiations or previous agreements between the Parties with respect to

the subject matter of this Agreement.  All amendments to this Agreement must be in writing and

signed by the duly authorized representatives of each Party.  All waivers of any provisions of this

Agreement must be in writing and signed by the Agency or the Owner.  

Entire Agreement; Amendments and Waivers

3.7 

To the extent there is any actual or perceived conflict between this Agreement and the
Amended OPA, including, but not limited to, Section 216 of the Original OPA, the provisions of this
Agreement shall control. 

Interplay with Amended OPA

3.8 

With respect to any obligation imposed on the Owner by this Agreement, each entity jointly
defined herein as the Owner shall be jointly and severally liable for such obligation.

Joint and Several Liability

3.9 

All recitals set forth above, and all exhibits attached hereto, are incorporated herein by this

reference.

Incorporation

[remainder of this page intentionally left  blank]
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3.10 

This Amendment shall take effect when signed by both Parties.  The reference date of this
Agreement shall be the date it is signed by the Agency.  This Agreement may be executed in
counterparts, each of which is deemed to be an original.

Date of Agreement; Counterparts

CITY OF SAN DIEGO, solely in its capacity as the

designated successor agency to the Redevelopment Agency

of the City of San Diego, a former public body, corporate

and politic

Date:      By:       
Jay M. Goldstone
Chief Operating Officer

APPROVED AS TO FORM AND LEGALITY:
 
JAN GOLDSMITH 
City Attorney

By:       
Kevin Reisch
Deputy City Attorney

     JACOBS FACILITIES, LLC,
a California limited liability company

 
Date:      By:       

Name:      
Title:  Managing Member

     WEST SIDE CREEK, LLC,
a California limited liability company

 
Date:      By:       

Name:      
Title:  Managing Member
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NOTARY ACKNOWLEDGMENT FORM FOR AGENCY

STATE OF CALIFORNIA    
 
COUNTY OF ________________________ 

On _____________________ before me, _____________________________, a Notary Public,
personally appeared ______________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument

and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),

and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing

paragraph is true and correct.
 
WITNESS my hand and official seal.

Signature_______________________________________ (Seal)
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NOTARY ACKNOWLEDGMENT FORM FOR OWNER

STATE OF CALIFORNIA    
 
COUNTY OF ________________________ 

On _____________________ before me, _____________________________, a Notary Public,
personally appeared ______________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument

and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),

and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing

paragraph is true and correct.
 
WITNESS my hand and official seal.

Signature_______________________________________ (Seal)

STATE OF CALIFORNIA    
 
COUNTY OF ________________________  

On _____________________ before me, _____________________________, a Notary Public,

personally appeared ______________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument

and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies),

and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of
which the person(s) acted, executed the instrument.
 
I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing

paragraph is true and correct.
 
WITNESS my hand and official seal.

Signature_______________________________________ (Seal)
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Exhibit A

Real property in the City of San Diego, County of San Diego, State of California, described as

follows:

LEGAL DESCRIPTION OF PROPERTY

 
LOTS 1, 2, AND 3, AS SHOWN ON THAT CERTAIN MAP ENTITLED MARKET CREEK

PLAZA, ACCORDING TO MAP NO. 15782, IN THE CITY OF SAN DIEGO, COUNTY OF

SAN DIEGO, STATE OF CALIFORNIA, FILED IN THE OFFICE OF THE COUNTY

RECORDER OF SAN DIEGO COUNTY, MAY 11, 2010, AS FILE NO. 2010-0236022 OF
OFFICIAL RECORDS. 

APN:  548-020-37, -38, -39
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 MEMORANDUM

 

To: Jerome Groomes, President

 Southeastern Economic Development Corporation

From: KEYSER MARSTON ASSOCIATES, INC.

Date: June 7, 2012

Subject: Market Creek Plaza - Tax Increment Analysis

In accordance with your request, Keyser Marston Associates, Inc. (KMA) has updated

the tax increment analysis for the Market Creek Plaza (Project) as developed by Jacobs

Center for Neighborhood Innovation (Developer).  It is KMA’s understanding that the

Southeastern Economic Development Corporation (SEDC) has agreed to the following

terms with the Developer for the repayment of certain public improvements constructed

as part of the Project. 

The following are the key terms:

• SEDC to pay Developer $2,400,000 in FY 2012:

• Developer agrees to not remove office parcel (548-020-37, 38, & 39) from property

tax until June 30, 2014 or after.

As shown on Exhibit 1, SEDC is proposing to pay Developer $2.4M for prior off-site

improvements constructed by Developer as detailed on Exhibit 2.  The estimated tax

increment generated by the development with the removal of the office parcel is

estimated to be $3,846,000 including the affordable housing set aside ($2,872,000 plus

$974,000).  As shown on Exhibit 2, Developer has funded in excess of $7M for the off-

site infrastructure improvements.

attachment

ATTACHMENT C
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EXHIBIT 1

TAX INCREMENT ANALYSIS:  150,000-SF DEVELOPMENT W/REMOVAL OF OFFICE BUILDING FROM TAX ROLLS

MARKET CREEK OPA

SOUTHEASTERN ECONOMIC DEVELOPMENT CORPORATION


Estimated (Less) Base Net Gross Tax (Less) County (Less) Agency Share

Fiscal Assessed Assessed Increase in Revenues @ Administrative Housing Net Tax Developer of Net Tax
Year Year Value Value (1) Assessed Value 1.009232% Charges Tier 1 Tier 2 Set-Aside Increment Reimbursement Increment

2000-01 Year 0 $0 ($3,215,188)
2001-02 Year 1 $10,279,490 (2) ($3,215,188) $7,064,302 $71,295 ($713) ($14,259) - ($14,259) $42,064 $42,064
2002-03 Year 2 $14,131,078 (2) ($3,215,188) $10,915,890 $110,167 ($1,102) ($22,033) - ($22,033) $64,998 $64,998
2003-04 Year 3 $14,793,698 (2) ($3,215,188) $11,578,510 $116,854 ($1,169) ($23,371) - ($23,371) $68,944 $68,944
2004-05 Year 4 $17,357,651 (2) ($3,215,188) $14,142,463 $142,730 ($1,427) ($28,546) - ($28,546) $84,211 $84,211
2005-06 Year 5 $18,491,003 (2) ($3,215,188) $15,275,815 $154,168 ($1,542) ($30,834) - ($30,834) $90,959 $90,959
2006-07 Year 6 $19,303,102 (2) ($3,215,188) $16,087,914 $162,364 ($1,624) ($32,473) - ($32,473) $95,795 $95,795
2007-08 Year 7 $19,689,161 (2) ($3,215,188) $16,473,973 $166,261 ($1,663) ($33,252) - ($33,252) $98,094 $98,094
2008-09 Year 8 $20,082,942 (2) ($3,215,188) $16,867,754 $170,235 ($1,702) ($34,047) - ($34,047) $100,439 $100,439
2009-10 Year 9 $26,266,776 (2) ($3,215,188) $23,051,588 $232,644 ($2,326) ($46,529) - ($46,529) $137,260 $137,260
2010-11 Year 10 $26,615,211 (2) ($3,215,188) $23,400,023 $236,161 ($2,362) ($47,232) - ($47,232) $139,335 $0 $139,335
2011-12 Year 11 $25,221,727 (2) ($3,215,188) $22,006,539 $222,097 ($2,221) ($44,419) $0 ($44,419) $131,037 $2,400,000 $0
2012-13 Year 12 $25,410,890 ($3,215,188) $22,195,702 $224,006 ($2,240) ($44,801) $0 ($44,801) $132,164 $0 $0
2013-14 Year 13 $25,601,472 ($3,215,188) $22,386,284 $225,930 ($2,259) ($45,186) $0 ($45,186) $133,298 $0 $0
2014-15 Year 14 $25,793,483 ($3,215,188) $22,578,295 $227,867 ($2,279) ($45,573) $0 ($45,573) $134,442 $0 $0
2015-16 Year 15 $13,833,926 (3) ($3,215,188) $10,618,738 $107,168 ($1,072) ($21,434) $0 ($21,434) $63,229 $0 $0
2016-17 Year 16 $14,110,605 ($3,215,188) $10,895,417 $109,960 ($1,100) ($21,992) $0 ($21,992) $64,876 $0 $0
2017-18 Year 17 $14,392,817 ($3,215,188) $11,177,629 $112,808 ($1,128) ($22,562) $0 ($22,562) $66,557 $0 $0
2018-19 Year 18 $14,680,673 ($3,215,188) $11,465,485 $115,713 ($1,157) ($23,143) $0 ($23,143) $68,271 $0 $0
2019-20 Year 19 $14,974,287 ($3,215,188) $11,759,099 $118,677 ($1,187) ($23,735) $0 ($23,735) $70,019 $0 $0
2020-21 Year 20 $15,273,773 ($3,215,188) $12,058,585 $121,699 ($1,217) ($24,340) $0 ($24,340) $71,802 $0 $0
2021-22 Year 21 $15,579,248 ($3,215,188) $12,364,060 $124,782 ($1,248) ($24,956) $0 ($24,956) $73,621 $0 $0
2022-23 Year 22 $15,890,833 ($3,215,188) $12,675,645 $127,927 ($1,279) ($25,585) $0 ($25,585) $75,477 $0 $0
2023-24 Year 23 $16,208,650 ($3,215,188) $12,993,462 $131,134 ($1,311) ($26,227) $0 ($26,227) $77,369 $0 $0
2024-25 Year 24 $16,532,823 ($3,215,188) $13,317,635 $134,406 ($1,344) ($26,881) $0 ($26,881) $79,299 $0 $0
2025-26 Year 25 $16,863,479 ($3,215,188) $13,648,291 $137,743 ($1,377) ($27,549) $0 ($27,549) $81,268 $0 $0
2026-27 Year 26 $17,200,749 ($3,215,188) $13,985,561 $141,147 ($1,411) ($28,229) $0 ($28,229) $83,277 $0 $0
2027-28 Year 27 $17,544,764 ($3,215,188) $14,329,576 $144,619 ($1,446) ($28,924) $0 ($28,924) $85,325 $0 $0
2028-29 Year 28 $17,895,659 ($3,215,188) $14,680,471 $148,160 ($1,482) ($29,632) $0 ($29,632) $87,414 $0 $0
2029-30 Year 29 $18,253,572 ($3,215,188) $15,038,384 $151,772 ($1,518) ($30,354) $0 ($30,354) $89,546 $0 $0
2030-31 Year 30 $18,618,644 ($3,215,188) $15,403,456 $155,457 ($1,555) ($31,091) $0 ($31,091) $91,719 $0 $0
2030-32 Year 31 $18,991,016 ($3,215,188) $15,775,828 $159,215 ($1,592) ($31,843) $0 ($31,843) $93,937 $0 $0
2030-33 Year 32 $19,370,837 ($3,215,188) $16,155,649 $163,048 ($1,630) ($32,610) $0 ($32,610) $96,198 $0 $0

Cumulative Totals (rounded) $974,000  $2,872,000  $2,400 ,000  $922,000

Assumptions:

FY 11-12 FY 12-13 FY 13-14

Inflation Factor @ 0.75% 1.0% 2.0%

Administrativ e Fees @ 1.0%

Tier 1 Pass-Throughs @ 20.0%

Tier 2 Pass-Throughs @ 16.8%

Housing Set-Aside 20.0%

(1) Per Central Imperial 3 Redev elopment Project's Base Year Assessment Roll Report.

(2) Based on actual assessed v alues, as prov ided by the County Assessor.

(2) Assumes remov al of APN 548-020-33-00 (office building).

(Less) Statutory Pass 

Throughs 

Prepared by: Keyser Marston Associates, Inc.
Market Creek Tax Increment Analysis 6-7-12;6/7/2012



EXHIBIT 2

JCNI PUBLIC IMPROVEMENT COSTS

MARKET CREEK OPA
SOUTHEASTERN ECONOMIC DEVELOPMENT CORPORATION


8/2/2011

Traffic Signals 206,918$            
Chollas Creek Improvements 2,656,071$         
Vehicular Bridge 982,256$            
Trolley Underpass (Bridge) 1,453,651$         
ADA ramp on Euclid 20,022$              
North Entrance slope 228,138$            
Euclid Street Improvements 76,526$              
Market Creek Drive Improvements 119,642$            
Market Street Improvements 24,539$              

Subtotal 5,767,763$         

Overhead, GC & Fee 1,270,244$         

Total 7,038,007$        

Source JCNI 8-2-11
Prepared by Keyser Marston Associates, Inc
Market Creek Tax Increment Analysis 6-7-126/7/2012
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Parcel  Map  with  Original  and  Amended  Site
June  2012
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Site
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Aerial  Photo  of  Site

June  2012
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Amended  Development  Plan  -  Existing  Conditions 
June  2012

  

Original

Site

Amended

Site

First  Amendment  to  OPA  with Market  Creek  Partners
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OVERSIGHT BOARD RESOLUTION NUMBER OB-2012-36
 

A RESOLUTION OF THE OVERSIGHT BOARD FOR THE CITY OF SAN

DIEGO REDEVELOPMENT SUCCESSOR AGENCY APPROVING THE

FIRST AMENDMENT TO THE OWNER PARTICIPATION AGREEMENT

FOR MARKET CREEK PLAZA IN SOUTHEASTERN SAN DIEGO AND

THE SUCCESSOR AGENCY’S RELATED PAYMENT OF $2,400,000
 

WHEREAS, the former Redevelopment Agency of the City of San Diego (Former RDA)


administered the implementation of various redevelopment projects, programs, and activities


within designated redevelopment project areas throughout the City of San Diego (City); and

WHEREAS, in accordance with Assembly Bill x1 26 (AB 26), the Former RDA


dissolved as of February 1, 2012, at which time the City of San Diego, solely in its capacity as


the designated successor agency to the Former RDA (Successor Agency), assumed the Former


RDA’s assets and obligations; and

WHEREAS, the Successor Agency is required to administer the winding down of the


Former RDA’s operations and to ensure compliance with the Former RDA’s obligations in


accordance with AB 26, as amended by Assembly Bill 1484 (AB 1484); and

WHEREAS, the Former RDA and Market Creek Partners, LLC, a California limited


liability company (Developer), entered into that certain Owner Participation Agreement (OPA)


in or about December 2000 regarding development of the 19-acre Market Creek Plaza site (Site),

presently located within the Central Imperial Component Area of the Southeastern San Diego


Merged Redevelopment Project Area; and

WHEREAS, the OPA included the Former RDA’s obligation to reimburse the Developer


for the construction of certain public improvements needed for development of the Site, in an


amount up to $3,800,000, as well as the Developer’s obligation to construct a 300,000-square-

foot commercial retail center on the Site; and
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WHEREAS, the Developer has completed the public improvements envisioned by the


OPA, as well as a portion of the private improvements envisioned by the OPA; and

WHEREAS, as of February 1, 2012, the Successor Agency has assumed the Former


RDA’s rights and obligations under the OPA by operation of AB 26; and

WHEREAS, in light of the present circumstances, the Successor Agency and the


Developer have negotiated the proposed First Amendment to the OPA, including certain

attachments thereto, all of which are attached to the staff report accompanying this item; and

WHEREAS, the First Amendment to the OPA will, among other things:  (i) reduce the

amount of the Successor Agency’s reimbursement obligation for the completed public


improvements from $3,800,000 to $2,400,000; (ii) reduce the original Site from 19 acres to


approximately 6.5 acres (Reduced Site); (iii) reduce the scope of development to reflect the


completed shopping center on the Reduced Site; (iv) release certain community benefit


covenants from the undeveloped parcels, but retain such covenants as to the developed parcels,


within the Site; and (v) retain the Jacobs Community Center building on the property tax rolls


through June 30, 2014; and

WHEREAS, the approved second Recognized Obligation Payment Schedule, covering


the six-month period from July through December 2012 (ROPS 2), contemplates the Successor

Agency’s payment of up to $3,800,000 to the Developer under the OPA.

NOW, THEREFORE, BE IT RESOLVED by the Oversight Board as follows:

1. The First Amendment to the OPA, including all attachments thereto, is approved.
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2. The Successor Agency’s payment of $2,400,000 to reimburse the Developer for


the cost of completed public improvements, as required by the First Amendment to the OPA and


consistent with ROPS 2, is approved.

PASSED AND ADOPTED by the Oversight Board at a duly noticed meeting of the


Oversight Board held on November  ___, 2012. 

            

      ________________________________

      Chair, Oversight Board


	Market Creek Plaza -combined
	OB reso re Market Creek Plaza

