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Drafting of Ballot Measure and Fiscal Impact Analysis


INTRODUCTION


Recently you assisted in drafting several municipal ballot measures. The San Diego

Municipal Code (Municipal Code) requires the Independent Budget Analyst (IBA) to participate

in the drafting of a fiscal impact analysis of all municipal ballot measure to be included in the

ballot pamphlet provided to voters. SDMC § 27.0506. You asked whether there is an unlawful


conflict of interest if you draft or assist in drafting a measure and, as required by the Municipal


Code, prepare the fiscal impact analysis.


QUESTION PRESENTED


Can the IBA prepare a fiscal impact analysis for a ballot measure to be included in the

ballot materials provided to voters after participating in the drafting of that ballot measure?


SHORT ANSWER


Yes. The IBA's drafting ofballot measures is not advocacy that would affect the duty to


prepare an impartial fiscal impact analysis. Both drafting and analysis are legislative functions,

not campaigning that could affect the integrity of the ballot materials.


ANALYSIS


I. THE IBA IS REQUIRED TO PROVIDE A FAIR FISCAL IMPACT ANALYSIS.


The Municipal Code requires the preparation of a fiscal impact analysis of all municipal

ballot measures. SDMC § 27.0506. The fiscal impact analysis is a required part of the "ballot

materials" provided to voters and can be challenged if false or misleading. SDMC.§§ 27.0103,


.0404. The Municipal Code provides, in relevant part:
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"Ballot Materials" means those items printed on the ballot or in the voterpamphlet

relating to measures or candidates.

(a) For ballot measures, ballot materials include the ordinance placing the


measure on the ballot, which contains the ballot question. They also include

the impartial analysis, if any; the fiscal impact analysis, if any; and arguments

for and against the measure, if any.

SDMC §27.0103.

The Municipal Code requires the IBA to prepare a draft fiscal impact analysis, which is


then reviewed by the Mayor or his designee and the City Auditor. "The fiscal impact analysis


must reasonably infonn the voters of the proposed measure's fiscal impact, if any, and be true,

impartial and not argumentative." SDMC § 27.0506(d). This standard requires a neutral analysis

to provide accurate fiscal infonnation to voters.

Voters have a right to accurate, unbiased information in ballot materials. Hull v. Rossi,

13 Cal. App. 4th 1763, 1768 (1993). In Lungren v. Superior Court, 48 Cal. App. 4th 435, 439-40

(1996), the court said it is the official duty of the drafter of ballot materials to prepare a neutral


abbreviation of the measure, and it should be presumed that this duty has been regularly


perfonned. The main purpose of these requirements is to avoid misleading the public with


inaccurate information. Lungren, 48 Cal. App. 4th at 440, citing Amador Valley Joint Union

High Sch. Dist. v. State Bd. Of Equalization, 22 Cal. 3d 208, 243 (1978). Ballot materials "must

reasonably infonn the voter of the character and real purpose of the proposed measure." Tinsley

v. Superior Court, 150 Cal. App. 3d 90, 108 (1983), citing Boyd  v. Jordan, 1 Cal. 2d 468, 472

(1934). '

Voters may seek a writ of mandate to amend or delete ballot materials on grounds that

"the material in question is false, misleading, or inconsistent with the requirements of this

article." SDMC § 27.0404. This Office has previously analyzed the basis for ballot material


challenges, explaining that a court shall issue a writ of mandate or injunction upon "clear and

convincing proof' that the material is flawed or partial. See 2008 City Att'y Report 267 (2008-7;

Feb. 22, 2008). Thus, evidence demonstrating a biased fiscal impact analysis overcomes the

presumption that the drafter has complied with the duty to prepare neutral materials and is

grounds for a successful challenge.

II. DRAFTING BALLOT MEASURES IS NOT CONSIDERED ADVOCACY.

The use of public resources for campaign purposes, including campaigns for ballot

measures, is prohibited by both the Municipal Code and state law. San Diego Charter§§ 31, 135;

SDMC § 27.3564; Stanson v. Matt, 17 Cal. 3d 206 (1976); Vargas v. City o f Salinas, 46 Cal. 4th

1 (2009); Cal. Gov't Code § 54964. This Office has issued memoranda outlining prohibitions on

the use of City resources for ballot measure campaigns. See 2004 City Att'y MOL 195 (2004-16;

Oct. 14, 2004).
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While the use of public resources for campaign purposes is prohibited, comis have ruled


that several activities related to ballot measures are not considered advocacy or campaigning


when completed prior to a measure being put on the ballot, including staffdrafting of a measure.


League o f Women Voters v. Countywide Crim. Justice Coordination Com., 203 Cal. App. 3d

529, 550 (1988). In League ofWomen Voters, the court detennined that drafting and

development activities prior to a measure being put on the ballot were not "partisan campaign

activity" but a "proper exercise of legislative authority." Id. This Office has relied on League o f

Women Voters in the past to pennit City employees to "explore, prepare and finalize ballot

language." 1990 City Att'y MOL 510 (90-50; Apr. 13, 1990), attached. Activities authorized by

"clear and umnistakable [statutory] language," such as the preparation of ballot materials are not

campaign activities. League o f Women Voters, 203 Cal. App. 3d at 544.

Since the drafting and development of a ballot measure does not constitute advocacy that


would implicate prohibitions on the use of public resources, it is unlikely that a court would


consider those activities evidence of bias invalidating an otherwise impartial fiscal impact

analysis.

1 

The Municipal Code provides an additional safeguard to ensure impartiality as the

fiscal impact analysis requires three individuals (IBA, Mayor, City Auditor) to coordinate final


language. SDMC § 27.0506(a). Two of the tlu·ee reviewers can agree to language without the


consent of the third party. !d.

CONCLUSION

The IBA's participation in drafting a ballot measure is not considered advocacy and

should not present any challenge to the preparation of impartial ballot materials. Drafting and


analysis are legislative functions, not campaigning for a measure. Since drafting a measure is not

considered advocacy, that activity alone would not provide evidence of bias that would


invalidate a fiscal impact analysis as false and misleading.
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1 

We are unaware of any other IBA activities that would provide evidence of impartiality.
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SUBJECT: P o l i t i c a l  A c t iv i ty  o f C ity S t a f f  on Open Space and

Park Bond Conunittee


A ris in g from th e involvement o f c i t y  s t a f f  on th e  Open Space


and Park Bond Conunittee, you have re c e n t l y  in q u i red as to  th e

l im i t a t i o n s p laced on publ. ic employees in  suppo rt o f b a l l o t

a c t i v i t i e . s .  We have r·epeatE~dly s t r e s s e d  t h a t p ub l ic employee


a c t i v i t y  on pendin g o r p o t e n t i a l  b a l l o t i s su e s p re s e n ts a

d e l i c a t e  c o n s t i t u t i o n a l  ba lance th a t i s  e s s e n t i a l l y  s t ru c k  by

p e rm i t t in g an in fo rm a tio n a l r o l e  bu t denyin g a promotional :ro le .

§_tanson y .  !Vlott, 17 Cal .  3d 206 (1 976), and C i ty Atto rney Memo-

randa o f Law o f Decemper 19 , 1988 ; Octo ber 26, 1988; S eptember


29 , 1986; E 'ebruary 20, 1985; and 'M em orandao fAugust . 2 0 , J.985i


August 7, 1981 ; June 20, 1975 and August 1 , 19~7.

I t  i s  on ly re c e n t l y  t h a t  th e co u r ts have con fron ted to  what


e x te n t p ub l ic employees may p a r t i c i p a t e  i n  ~ing, b a l l o t

measure s, I n  1988 , th e League o f Women V oters cha l lenged th e

p re p a ra t io n o f an i n i t i a t i v e  measur·e aimed a t c r im in a l j u s t i c e

re fo rms and using th e s t a f f  time· and adm in i s t r a t i v e  re so u rce s o f

a county d i s t r i c t  a t t o r n e y 's  o f f i c e  in  fo rm u la ting , d r a f t i n g  and

typ ing memoranda on v a r io u s forms o f th e i n i t i a t i v e .  The League


chal lenged th e use of p ub l ic tim e and re sou rce s as an impro per

exp end i tu re o f pub l ic funds in  p la c in g pub l ic re so u rce s in

support o f a b a l l o t  i s s u e s in c e i t  i s  fundamentally impro per

for government to bestow an advanta ge on one s id e o f competing

i n t e r e s t s .

The c o u r t in  ~eag:ue   ·'2.! V:7omen V ote rs v . Count_ywid..§l Cr i~

J u s t i c e  Coord ina tion Com. , 203 Cal .  App. 3d 529 (1988 ), recog -

n 1 z e d i t  faced an iT sue -o f fi:t:·st im press ion .  While c l e a r l y  one

purp ose o£ government was to  formulate l e g i s l a t i o n ,  what l im i t s

e x i s te d  in  th e i n i t i a t i v e  p ro ce ss to  ensttre t h a t government d id

not become th e p r i n c i p a l promoto r o f an i s su e such t h a t an u n f a i r

advanta ge e x i s te d ?

...
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R eco gn iz in g th e  d u a l a c t i v i t i e s  o f  p r e 2 a r a t j o n  and ~!  ..t.S?E.


c o u r t found :

C l e a r l y ,  p r i o r  t o  and th ro u g h th e  d r a f t i n g

s t a g e  o f  a p ro p o sed i n i t i a t i v e

1  

t h e  a c t i o n  i s

n o t ta k e n  t o  a t t em p t t o  i n f l u e n c e  v o t e r s  e i t h e r

t o  q u a l i f y  o r  t o  p a s s an i n i t i a t i v e  m easu re ;

t h e r e  i s  a s y e t  n o th i n g  to  p ro c e e d to  e i t h e r

o f  th o s e  s t a g e s .  T he au d ie n c e a t  which th e s e

a c t i v i t i e s  a r e  d i r e c t e d  i s  n o t t h e  e 1 e c · to r a te

p e r s e ,  b u t o n ly  p o t e n t i a l l y  i n t e r e s t e d  p r i v a t e

c i t i z e n s ;  t h e r e  i s  no a t t e m p t t o  p e r s u a d e o r

i n f l u e n c e  ·any v o t e  [ c i t a t i o n ] .  I t  fo l l ow s th o s e

a c t i v i t i e s  c a n n o t r e a s o n a b l y  be c o n s t r u e d  a s

p a r t i s a n  campaigning~ A cco rd in g ly ,  we ho ld  th e

d ev e lopm en t and d r a f t i n g  o f a p ro p o se d i n i t i a -

t i v e  was n o t a k i n  t o  p a r t i s a n  campaign a c t i v i t y ,

b u t was more c l o s e l y  a k i n  t o  th e  p ro p e r e x e r c i s e

o f  l e g i s l a t i v e  a u t h o r i t y .

League , 203 C a l .  App. 3d a t  550 .

Once fo rm u l a te d ,  however, t h e  p rom o tio n o f a b a l l o t  m easu re

p re s e n ts t h e  s p e c t r e  .of govel7nmEmtal adv o cacy .  S ta n so n  and i t s 

progeny c l e a r l y  p e rm i t gov ernm en t i n f o rm a t i o n  b u t d i s t i n g u i s h

between p u b l i c  e d u c a t i o n  and p u b l i c  adv ocacy .

Whether CCJCC l e g i t i m a t e l y  c o u ld  d i r e c t  t h e

t a s k  fo r c e  t o  i d e n t i f y  and s e c u r e  a w i l l i n g

sp o n so r i s  somewhat more p r o b l e m a t i c a l .  The


power t o  d i r e c t  t h e  p r e p a r a t i o n  o f a d r a f t

p ro p o se d i n i t i a t i v e  does n o t n e c e s s a r i l y  im p ly

t h e  power t o  i d e n t i f y  and s e c u r e  a w i l l i n g  p r o -

p o n e n t t o  s p o n s o r i t  th e n c e fo rw a rd .  On th e  one

hand , i t  can be a rg u ed th e  power t o  d r a f t  t h e

p ro p o se d i n i t i a t i v e  i s  e s s e n t i a l l y  u s e l e s s  w i th -

o u t t h e  power t o  se e k o u t a w i l l i n g  p ro p o n e n t

and th e  l a t t e r  power th u s must be im p l i e d .  On

th e  o t h e r  hand , i t  can be a rg u ed t h i s  b r i n g s

CCJCC, as an arm o f th e  bo a rd o f  s u p e r v i s o r s ,

to o  c l o s e  t o  im p e rm i s s i b l e  pu}J1 ic ly funded

p o l i t i c a l  a c t i v i t y ,  i n  t h a t  i t  n e c e s s a r 1 l y

i n v o l v e s  some d e g re e  o f advocacy o r p rom o t io n .

The l o g i c a l  fo r c e  o f  th e  l a t t e r  v iew depend s

l a r g e l y  on th e  ap p ro ach th e  t a s k  fo r c e  employed

i n  i d e n t i f y i n g  a w i l l i n g  p ro p o n e n t .

511
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'l'o th e e x te n t GCJCC had a u th o r i ty  to  d i r e c t

th e per for·mance o f t.he above a c t s ,  it.  i s  · c le a r

th e co u n ty 's e l e c te d  o f f i c e r s  had au th o r i ty  to

p a r t i c i p a t e  in  CCJ'CC and i t s  su bcommittees and

to  perform a broad spectr um o f ta sk s a t p u b l i c

expense . I t  i s  only a t th e p o in t th e a c t i v i t i e s

o f CCJCC and i t s  subcommittees c ro ss th e l i n e

o f improper advocacy or promotion o f a s in g l e

view ~n an e f f o r t  ·to in f lu e n c e th e e l e c t o r a t e

t h a t th e a c t io n s o.f e l e c te d  o f f i c e r s  or t h e i r

d e p u t i e s ,  undertaken a t p u b l i c expense. , l i k e -

w is e would become improper.

~gue_, 203 Cal .  App. 3d a t 553-5 54 .

S t re s s in g th e d i s t i n c t i o n  bet·ween p re p a ra t io n  and promotion ,

are adv ised t h a t c i t y  employees may p rope rly u t i l i z e  time

necessary suppo rt to  ex p lo re , p rep a re and f i n a l i z e  b a l l o t

guage. However, th e r e  should  be no pub l ic employee time o r

ourc es devoted to  fun d ra i s in g o r p ub l ic r e l a t i o n s  s in c e t h i s

more concerned w ith improper ad vocacy than w ith p e rm is s ib l e

fo rmation . Of cou rse , t h i s  r e s t r i c t i o n  does no t apply to

iz en v o lu n te e r s or employees whose e f f o r t s  a re  c l e a r l y  o u t -

' de th e i r  p ub l ic employment.


As you can se e , government need no t stand s i l e n t  in  th e face

p ress ing i s s u e s .  I t s  v o ic e , however~ must have th e measured


o f in fo rm ation and no t advocacy.
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