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DATE: May 11, 2017
TO: | Honorable Mayor and Councilmembers
FROM: City Attorney

SUBJECT: = Use of Parking Meter Revenue Generated Within Community Parking Districts

This Office has been asked whether parking meter revenue generated within a Community
Parking District (CPD) may be used to fund various improvements or projects. Expenditures of
parking meter revenue must comply with the San Diego Municipal Code (Municipal Code or
SDMC), Council Policy 100-18, and State and Federal laws. City Att’y MOL No. 2014-6 (July
10, 2014), City Att’y MS 2012-20 (May 22, 2012); City Att’y MS 2012-18 (Apr. 27, 2012);
2010 City Att’y MOL 20 (2010-20; Sept. 30, 2010). This memorandum briefly summarizes prior
memoranda and the above-referenced opmlons

California law requires that, before the City installs parking meters and sets rates for parking
meters, the City must establish a parking meter zone by enacting an ordinance. Cal. Veh. Code

§ 22508. Accordingly, the San Diego City Council enacted an ordinance establishing the City’s
parking meter zones' and the parameters on the use of parking meter revenue. SDMC §§ '82.08;
82.09(b). 2 In order for parking meter fees to be propetly enacted fees rather than a special tax,
those fees cannot exceed the reasonable cost of providing the service or regulatory activity for
which the fees are charged. Cal: Gov’t Code § 50076. Further, the fees cannot be levied for
general revenue purposes. Id. The California Court of Appeal has specifically upheld the City’s
use of parking meter revenue for traffic-related purposes, which may affect or be affected by the
parking of vehicles in the parking meter zones thus created, stating that the City’s Parking Meter
Ordinance under Municipal Code sections 82.08 and 82.09 “permits the use of the money thus
received for general traffic regulation and control in the areas [geographic boundaries] in .

! There are currently five CPDs in San Diego. Three of the City’s CPDs, including Downtown, Uptown and Mid-.
City, have parking meter zones and generate parking meter revenue, The other CPDs, including Old Town and
Pacific Beach, do not have parking meter zones.

2 The City Council also adopted Council Policy 100-18, as amended on July 16, 2015, which provides guidance on
thie use of allocated parking meter revenue within CPDs, _
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question, all of which is a part of the problem involved and designed to be benefited by the
ordinance.” DeAryan v. City of San Diego, 75 Cal. App. 2d 292, 296 (1946); see also SDMC -

§ 82.09. To expand the use beyond that which has been blessed by the court, the City would need
to conduct a fact-specific analysis to determine whether the proposed use of parking meter
revenue is sufficiently related to traffic regulation and control. In the event of a legal challenge,
the City bears the burden of demonstrating that expenditures of parking meter revenue are
appropriate.- Beaumont Investors v. Beaumont-Cherry Valley Water Dist., 165 Cal. App. 3d 227,
235 (1985); see also Collier v. City & Cnty. of San Francisco, 151 Cal. App. 4th 1326, 1339
(2007). The most prudent approach, then, is to interpret the use of parking meter revenue in a
judiciously conservative manner.

As explained in this Office’s earlier memoranda, additional considerations apply to any proposed
expenditure of parking meter revenue, including laws regarding gifts of public funds and equal
protection. San Diego Charter section 93 prohibits gifts of public funds. To create a legally
- defensible position, the City must show that the expenditure of parking meter revenue fora =~
traffic-related project serves a public purpose.® Community Memorial Hospital v. County of
Ventura, 50 Cal. App. 4th 199, 207 (1996). Expenditures of parking meter revenue must also
comply with principles of equal protection, which requires that parties are treated equally under
the law if those parties are alike in all relevant aspects. U.S. Const. amend. XIV, § 1; Cal. Const.
art. I, § 7. Reviewing courts will examine the expenditure based on a rational basis review as
long as the expenditure does not distinguish between individuals within suspect classifications or
affect fundamental rights or distinguish between individuals based on gender. A classification -
will be upheld “if there is any reasonably conceivable state of facts that could provide a rational
basis for classification.” F.C.C. v. Beach Communications, Inc., 508 U.S. 307, 313 (1993).

The foregoing legal concepts are d1scussed at length in the attached legal memoranda Upon K
request, this Office will continue to work with City staff to evaluate whether specific proposals .
for the expenditure of parking meter funds are legally permissible.

'MARA W. ELLIOTT, CITY ATTORNEY .

By /s/_Katherine Anne Malcolm
Katherine Anne Malcolm
Deputy City Attorney

KAM:als
MS-2017-12 .
Doc. No.: 1502896
Attachments: City Att’y MOL No. 2014-6 (July 10, 2014)
City Att’y MS 2012-20 (May 22, 2012)
City Att’y MS-12-18 (Apr. 27, 2012)
2010 City Att'y MOL 20 (2010-20; Sept. 30, 2010)

3 City staff includes facts supporting the achievement of one or more public purpose in any staff report related toa
specific proposal to expend parkmg meter revenue for traffic. control. :
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DATE: July 10,2014
TO: Honorable Mayor and City Councilmembers
FROM: - City Attorney
SUBJECT: Use of Parking Meter Funds and Parking Management-Related Revenue for

Traffic Control for Special Events, Employee Parking Programs, and
Landscaping and Maintenance ,

INTRODUCTION

On July 15, 2014, the San Diego City Council (Council) will consider the approval of the
‘Fiscal Year 2015 Annual Plans (Plans) and accompanymg budgets (Budgets) governing each
Community Parking District (CPD) in San D1ego

OnJune 11, 2014, the Committee on Smart Growth and Land Use (Committee)
considered the Plans and Budgets and requested that this Office review the appropriateness of
certain proposed expenditures of parking meter revenue and parking management-related
revenue (collectively, CPD Revenue) contained in the Plans and Budgets. In particular, the
Committee asked this Office to analyze contemplated CPD Revenue expenditures for three.
categories of uses: (1) traffic control for special events; (2) employee parking programs; and -

(3) landscaping, maintenance, and trash removal at a public parking lot licensed to & CPD. This
memorandum addresses the permissibility of these contemplated expenditures of CPD Revenue.

! Throughout this memorandum, the term “City” refers to the City of San Diego, a municipal corporation, and the
term “San Diego” refers to the territory within the City of San Diego’s geographical boundaries.

2 This memorandum is intended only as a guideline in setting the parameters on the appropriate use of CPD Revenue
for the contemplated expenditures, Theré may be Jegal and policy issues in addition to those examined in this
memorandum that requite consideration before the City implements any specific project that utilizes CPD Revenue.
The analysis of any expenditure for a particular project is highly fact-specific, requiring @ detailed understanding of
numerous factors, These factors include, among other things, the location of the project, the location of the nearest
parking meter zone(s) to the project location, the purpose and context in which the project is being undertaken, and a
clear understanding of the project’s relation to addressing parking-related issues.
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QUESTIONS PRESENTED
1. May the City allow the expenditure of parking meter revenue on traffic control for
special events?
2, May the City allow the expenditure of parking meter revenue to subsidize parking

for employees of private businesses?

3. May the City allow the expenditure of parking management-related revenue for
landscaping, maintenance, and trash removal expenses at a public parking lot licensed to the Old
Town CPD Advisory (Old Town Board) under a license agreement that requires the Old Town
Board to perform such services in order to use the parking lot? :

SHORT ANSWERS

1. Parking meter revenue may be spent on traffic control for special events to the
extent traffic controllers are directing vehicles to parking located within or in close proximity to
parking meter zones and they reasonably affect the parking of vehicles in parking meter zones.

2. Parkmg meter revenue may be spent to subsidize parking for private employees s
long as the employees’ location of parking is within or in close proximity to parking meter
zones, the subsidy affects parking within or in close proxumty to parking meter zones, and the
amount of the subsidy is not excessive.

3. Parking management-related revenue may be used for landscaping, maintenance,
and trash removal expenses at a public parking facility licensed to the Old Town Board under a
license agreement that requires the Old Town Board to be responsible for such costs so long as
the facility increases the availability, supply, and effective use of parkmg for residents, visitors,
and employees within the Old Town CPD.

BACKGROUND

There is a distinction between pa1kmg meter revenue and parking management»related
revenue as well as the appropriate use of the respective funds. Parking meter revenue is
addressed in the San Diego Municipal Code (Municipal Code or SDMC) and refers to “parking
meter funds generated from the purchase of parking meter time” and “[m]oney deposited in the
parking metets and any parking meter funds generated thr ough other methods of payment . .
SDMC §§ 82.08, 82.09. Parking management-related revenue is addressed in Council Pohcy
100-18 (Council Policy) and includes “City revenues which may be allocated to a Community
Parking District in addition to parking meter revenue . inolud[ing] ... [flees paid by users to
park in a facility operated by the Community Parking Dls’mct . Council Policy § B.4. The
analyms of proposed expenditures of these two types of revenue is generally similar, but differs
in one key respect: parking meter revenue must be expended in a manner that affects the parking
of vehicles in parking meter zones, whereas parking management-related revenue must affect
parking within the CPD,

In order to install parking meters and set rates for parking meters, State of California
(State) law requires the City to establish a parking meter zone through the enactment of an
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ordinance. Cal, Veh, Code § 22508, In compliance with State law, parking meter zones have
been established over the years throughout the City wherever there are parking meters installed.
Typically, a parking meter zone consists of an approximately one block section of the street ora
portion of the street on which the parking meter or set of parking meters are located, The Council
has enacted an ordinance establishing these parking meter zones and the associated parking
meter rates. SDMC §§ 86.0123, 86,0125,

There are currently six CPDs in San Diego.? As set forth in the Council Policy, the
purpose of these CPDs is “to provide a mechanism whereby communities unable to meet existing
parking demands may devise and implement parking .management solutions to meet their
specific needs and resolve undesirable parking impacts.” Council Policy at 1. Three-of the City’s
CPDs, including Downtown, Uptown and Mid~City, have parking meter zones and generate
parking meter revenue. The other three CPDs, including La Jolla, Old Town and Pacific Beach,
do not have parking meter zones, and thus can only generate revenue from parking in the form of
parking management-related revenue. :

In accordance with the Council Policy, each CPD is managed by a CPD Advisory Board
(Advisory Board). The Council Policy states that “[a] percentage of the total parking meter
revenues . . . generated within each [CPD] shall be allocated to that [CPD] on an annual basis.

- The pewentage shall be forty-five (45%) each fiscal year,” Council Policy § B.2. The City
receives the remammg fifty-five (55) percent of parking meter revenue.

In accordance with the Council Policy, each Adv1sory Board must annually develop,
through community input, and recommend fo the Council, a plan identifying proposed
improvements and activities and a budget for the next year. The Council must approve the plan
and budget, either by authorizing the City Manager to execute a written Agreement* between the
City and each Advisory Board, or through the annual citywide budgetary approval process.

All Agreements from Flscal Year 2014 provide that the City shall reimburse the Advisory
Boards for their expenditures related to their CPD Program, The Agreements do not provide a
blanket authorization for any activity that might fall within an item of a plan or budget. The
Agreements also provide that the City will not reimburse the Advisory Board for any expenditure. .
that is ineligible under the Municipal Code and Council Policy. The same provisions are...
contained in the proposed Agreements for Fiscal Year 2015, with the exception of the
Agreement with the Old Town Board. The Old Town Agreement allows the Old Town Board to
retain the revenue generated by operating the public parking facility up to the amount estimated
by the City to cover their costs of licensing the property. As such, the Agreements have
safeguards protecting the City from expending parking meter revenue on ineligible expenses,
even if such expenses are incurred by the Advisory Boards.

3 The six Districts are as follows: (1) Downtown; (2) Uptown; (3) Mid-City; (4) La Jolla; (5) Old Town; and

(6) Pacific Beach. The first three were established in 1997, and the laiter three were established in 2005,

4 Throughout this memotandum, the term “Agreement™ refers to both memoratida of understanding (MOU or
MOUs) and agreements entered into between the City and an Advisory Board. In Fiscal Year 2014, the City entered
into Operating Agreements with the El Cajon Boulevard Business Improvement Association and University Heights
Community Development Corporation for the Mid-City CPD Program, the Uptown Partnership for the Uptown
CPD Program, and an MOU with Civic San Diego for the Downtown CPD Program, In Fiscal Year 2015, the
Council will consider the adoption of Agreements with these entities, and for the first time, consider an Agreement
with the Old Town Chamber of Commerce for the Old Town CPD Program.
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This Office has advised that, in order for expenditures of parking meter revenue?® to be
appropriate, they must comply with the Municipal Code, Council Policy, and State and Federal
laws, including laws regarding special taxes, gifts of public funds, and equal protection. 2010
City Att’y MOL 20 (2010-20; Sept. 30, 2010); City Aty MS 2012-18 (Apr. 27, 2012); City
Att'y MS 2012-20 (May 22, 2012), The Discussion portion of this memorandum evaluates the
compliance of three categories of expenditures with these legal principles. In the event of any
legal challenge, the City bears the burden of demonstrating that expenditures of CPD Revenue
are appropriate. Beaumont Investors v. Beaumont-Cherry Valley Water Dist,, 165 Cal. App. 3d
227, 235 (1985); see also Collierv. City & Cnty. of S. F., 151 Cal, App. 4th 1326, 1339 (2007).
The most prudent approach, then, is to interpret the use of CPD Revenue in a judiciously
conservative manner. '

. DISCUSSION

L PARKING METER REVENUE MAY BE USED FOR TRAFFIC CONTROL FOR
SPECIAL EVENTS ONLY TO.THE EXTENT IT REASONABLY AFFECTS THE
PARKING OF VEHICLES IN PARKING METER ZONES

A. Compliance with City’s Regulations

Consistent with State law, Municipal Code sections 82.08 and 82.09(b) set forth
parameters on the use of parking meter revenue. Section 82.08 provides:

The parking meter funds generated from the purchase of parking
meter time .. . are levied and assessed as fees to provide for the
proper regulation, management, and control of {raffic upon the
public streets, and to cover the cost of supervision, inspection, -
installation, operation, maintenance, control and use of the parking
spaces and parking meters described herein, and also the cost of
supervising, managing, and regulating the parking of vehicles in
the parking meter zones created hereby.

Municipal Code section 82.09(b) provides: -

Money deposited in the parking meters and any parking meter
funds generated through other methods of payment may be
expended to meet the costs and expenditures involved in the
inspection, repair, regulation, installation, operation, control and
use of the parking spaces and parking meters described herein, and
the costs involved in the regulation, management, and ‘control of
the parking of vehicles and the control of traffic, which may affect
or be affected by the parking of vehicles in the parking meter zones
created hereby, including the purchase, replacement, installation,
repair, servicing and operation of mechanical or electrical traffic
signals for the direction of said traffic or said parking, and the cost
of painting streets, curbs and sidewalks with appropriate markings,

5 For this putpose, the term “parking meter revenue™ is synonymous with “parking management-related revenue.”
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lines and signs, and the purchase, construction, erection, repair and
replacement of street and curb signs for the direction of said traffic
ot said parking,.and for the cost of patrolling said parking meter
zones and enforcing therein all traffic laws and regulations
concerning the parking of vehicles and the movement of traffic
which may affect or be affected by such parking of vehicles, or for
any of said purposes.

Additional guidance on permissible uses of CPD Revenue is set forth in section C.2 of
the Council Policy, which provides, in pertinent part:

Community Parking District revenues shall be primarily used to
address parking supply and mobility issues. Improvements and
activities that increase the availability, supply, and effective use of
parking for residents, visitors, and employees within the adopted
Community Parking Districts shall be the principal focus of
expenditure of the funds.

Traffic control for special events could regulate and control both traffic upon the public
streets and the parking of vehicles. Presumably, the CPDs would employ traffic controllers to
manage the CPD’s parking inventory, to assist in alleviating traffic, and to provide mobility
information to vehicles about the location, availability, and cost of parking, In this manner, the
traffic controllers would address parking mobility issues and would increase the effective use of
parking by assisting residents, visitors, and employees to locate available parking as promptly as

possible in areas impacted by the high volume of vehicular activity related to special events. On

the contrary, the CPDs might contemplate employing traffic controllers solely to divert traffic
and congestion caused by the special event, which would have little to no effect on parking in the
parking meter zones. Consistent with the Municipal Code and Council Policy, the City may
allow the expenditure of parking meter revenue on fraffic control for special events to the extent
that traffic controllers are directing vehicles to parking located within, orin close proximity to,
parking meter zones and they reasonably affect the parking of vehicles in parking meter zones.®

B. - Compliance with Special Tax Laws

To qualify as a properly enacted fee rather than a special tax requiritig a public vote, -
parking meter revenue must comply with State law provisions prescribing that any regulatory fee
cannot exceed the reasonable cost of providing the service or regulatory activity for which the
fee is charged and that the fee cannot be levied for general revenue purposes. Cal. Govt. Code
§ 50076. This Office has advised that ‘“[i]f the City wants to fund . . . traffic-related projects
with fees generated by the City’s parking meters, such projects must be necessary for the control
of traffic which may affect or be affected by the parking of vehicles in a parking meter zone.”
2010 City Att’y MOL 20 (2010-20; Sept. 30, 2010) (quoting City Att’y MS (Apr. 29, 2009)).

6 The City should not allow the expenditure of parking meter revenue to the extent that the traffic controllers
perform functions unrelated to traffic-control, such.as promoting the special event. If the traffic controllers perform -
multiple functions, some of which are unrelated to traffic control, then patking meter revenue should only be used to
pay for the pro rata share of traffic control services that is directly tied to parking in the parking mefer zones.
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Regulatory fees such as parking meter fees’ cannot be spent on-unrelated revenue purposes.
Collier, 151 Cal, App. 4th at 1339, Given that the source of this revenue is derived from drivers
who park at a metered space, parking meter revenue must be expended to address legitimate
parking-related concerns at parking meters, Cal. Govt. Code § 50076. Otherwise, the concern is
that parking meter revenue is being collected and expended on unrelated purposes contrary to .
State law, Id.; see also Isaac v. City of L.A., 66 Cal. App. 4th 586, 596 (1998). Ordinances that
do not limit the way in which regulatory fees collected may be expended or which allow the
expenditure of such revenue beyond the reasonably necessary expense of the regulatory effort
have been deemed special taxes. See Bixel Assocs. v. City of L.A., 216 Cal. App. 3d 1208, 1219-

20 (1989).

The California Court of Appeal has specifically uphéld the City’s use of parking meter
revenue for iraffic-related purposes, stating that the City’s Parking Meter Ordinance under
Municipal Code sections 82.08 and 82.09 “permits the use of the money thus received for
general traffic regulation and control in the areas in question, all of which is a part of the
problem involved and designed to be benefited by-the ordinance.” Dedryan v. City of San Diego,
75 Cal. App. 2d 292, 296 (1946) (emphasis added); see also SDMC § 82.09. It is beyond
question that one of the legitimate purposes of parking meters is ““for the purpose of controlling
vehicular traffic . , . . Siegel v, City of Oakland, 79 Cal. App. 3d 351, 357 (1978), ‘

Thus, to avoid a classification of parking meter revenue as special taxes, the revenue
must not be spent on unrelated revenue purposes beyond those reasonably necessary expenses of
. the regulatory program (i.e., those necessary to regulate and control traffic on public streets and
the parking of vehicles in parking meter zones). In this situation, the pertinent issues are whether
an expenditure of parking meter revenue toward traffic control services for special events would
cause the parking meter fees collected to exceed the reasonable cost of providing the service or
regulatoty activity for which the fee is charged, and whether this would cause parking meter fees
to be charged for general revenue purposes, See Cal. Govt, Code § 50076, Although traffic
control services could affect traffic and the parking of vehicles in the parking meter zones, an
argument could be made that expending parking revenue to address the effects of special events
causes the funds to be used for unrelated revenue purposes. Opponents could argue that the
- revenue pays for an activity that should be addressed instead by the party responsible for the
special event or utilizing City funds unrelated to parking meter revenue. On the contrary,
proponents could argue that the activity controls the patking of vehicles in the parking meter
zones, increases the parking supply during times of high demand, and manages the existing
parking inventory. The strength of these arguments is highly dependent on the particular
facts. Depending on the facts, there is some risk that the use of parking meter revenue for traffic
control services for special events could convert this revenue into a special tax.

7 A regulatory foe “is enacted for putposes broader than the privilege to use a service or to obtain a permit. Rather,
the regulatory program is for the protection of the health and safety of the public.” Cal. Ass'n..of Prof’l Scientists v.
Dep't of Fish & Game, 79 Cal. App. 4th 935,950 (2000), The collection of patking meter revenue is considered a
regulaiory fee because its stated purpose is to regulate and control traffic on public streéts and the patking of
vehicles in parking meter zones, SDMC §§ 82.08, 82.09, .
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C. Avoidance of a Gift of Public Funds

Expenditures of parking meter revenue must also comply with San Diego Charter
(Charter) section 93, which states, in relevant part, that “[tJhe credit of the City shall not be given
ot loaned to or in aid of any individual, association or corporation; except that suitable provision
may be made for the aid and support of the poor.” This Charter section prohibits gifts of public
funds in a manner similar to the California Constitution, which prohibits the California
Legislature from “the making of any gift, of any public money or thing of value to any
individual, municipal or other corporation whatever . . , .” Cal. Const, art, XVI, § 6. Cases
interpreting the prohibition against a gift of public funds in the California Constitution are
therefore instructive in interpreting Charter section 93.

An expenditure of public funds that benefits a private party constitutes an impermissible
gift if the public agency does not receive adequate consideration in exchange or if the
expenditure does not serve a public purpose. 2011 City Att’y Report-384 (11-17; Apr. 7, 2011)
(citing People v. City of Long Beach, 51 Cal. 2d 875, 881-83.(1959); Cal. Sch. Emps. Ass'n. v. -
Sunnyvale Elementary Sch. Dist., 36 Cal. App. 3d 46, 59 (1973); and Allen v. Hussey, 101 Cal,
App. 2d 457, 473-74 (1950)). The expenditure of funds for a public purpose is not
constitutionally prohibited even if the expenditure incidentally benefits a private party. Orange
Cuity. Found for Pres. of Pub. Prop. v. Irvine Co., 139 Cal. App. 3d 195,200-01 (1983).

Any expenditure of parking meter revenue for traffic control services for special events
could be viewed as a public subsidy to the private party responsible for the special event,
However, the resulting traffic control measures would serve the public purpose of alleviating
traffic, parking, and mobility issues caused in the parking meter zones during special events and
would positively affect parking. To create a legally defensible position for the City with respect
to any claim that this expenditure entails an impermissible gift of public funds, this Office has
recommended that City staff include the facts supporting the achievement of one or more public
purposes in any staff report related to a specific proposal to expend parking meter revenue for
traffic control for special events in accordance with the Plans and Budgets.®

D. Compliance with Principles of Equal Protection

Expenditures of parking meter revenue must also comply with prineiples of equal
protection. The Equal Protection Clause of the Federal and State constitutions requires that
governmental decision makers treat parties equally under the law if those parties are alike in all
relevant respects, U.S. Const, amend, X1V, § 1; Cal. Coust. art. I, § 7; Las Lomas Land Co., LLC
v, City of L.A., 177 Cal. App. 4th 837, 857 (2009). So long as the expenditure of parking meter
revenue does not distinguish between individuals within suspect classifications or affect
fundamental rights, or distinguish between individuals based on gender, reviewing courts will
examine the expenditure based on a deferential standard known as rational basis review,

Under rational basis review, the classification at issue must bear a rational relationship to
alegitimate State interest. People v. Hofsheier, 37 Cal. 4th 1185, 1200 (2006). The courts will
presume that a classification is valid. City of Cleburne v. Cleburne Living Center, 473 U.S, 432,

8 The analysis of the gift of public funds issue is virtually identical in the context of any proposed expenditure of
parking meter revenue to subsidize employse parking,
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432 (1985). However, a classification must be non-arbitrary and founded upon pertinent and real
differences, as distinguished from irrelevant and artificial ones, Walters v. City of St. Louis, Mo.,
347U.8. 231, 237 (1954). A classification must rest upon some ground of difference that has a
fair and substantial relation to the object of legislation. Old Dearborn Distrib. Co. v. Seagram-
Distillers Corp., 299 U.8. 183, 197 (1936). If a classification has some reasonable basis, it is not
made impermissible simply because it is not made with mathematical precision or it results in
some inequality. Alviso v. Sonoma Cnty, Sheriff’s Dept., 186 Cal. App. 4th 198,208 (2010), A
reviewing court will uphold a classification “if there is any reasonably conceivable state of facts
that could provide a rational basis for the classification.” F.C.C. v, Beach Commc'ns, Inc., 508

U.S. 307, 313 (1993).

The expenditure of parking meter revenue for traffic control for special events is
generally consistent with the objective criteria set forth in the Municipal Code and Council
Policy. Moreover, the expenditure does not involve suspect classifications, fundamental rights,
ot classifications based on gender, Under rational basis review, the expendlture would not violate
general p1m01ples of equal protecuon 9

II. PARKING METER REVEN UD MAY BE USED TO SUBSIDIZE EMPLOYEE
PARKING WITHIN OR IN CLOSE PROXIMITY TO PARKING METER
ZONES, BUT ONLY TO THE EXTENT THE SUBSIDY IS NOT EXCESSIVE

A,  Compliance with City’s Regulations

As described in Part I.A above, the Municipal Code allows the use of parking meter
revenue to provide for the proper management and control oftraffic on public streets and parking
in parking meter zones, The expenditure of parking meter revenue to subsidize parking for
employees of private businesses within or in close proximity to parking meter zones is consistent
with the general objectives of the Municipal Code, This subsidy program could control parking
within or in close proximity to patking meter zones by incentivizing. groups of private employees
(e.g., restaurant or office employees) who contribute to supply issues in the parking meter zones,
to park in specified locations, thereby i mcreasmg the parkmg supply in certain 1ocat10ns and
reducing traffic congestion. -

The Council Policy provides that CPD Revenue may be used for “[m]anaging the
existing parking inventory, including such measures as, but not limited to . . . existing on-street
parking inventory . . . employee parking programs . , . and the mitigation of any adverse effects
resulting from the implementation of such program(s).” Thus, the expenditure of parking meter
revenue toward employee parking programs, which could include subsidized employee patking,
is consistent with the Courcil Policy. However, any parking subsidy provided to employees must
not be excessive and must be limited to a reasonable amount corresponding to the effect on
parking in the parking meter zones. Also, any parking subsidy should apply equally to affected
employees in the vicinity of the parking meter zones, without favoritism toward any businesses.

? For similar reasons, the expendltme of parking metex revenue to subsidize employee parking would not violate
general principles of equal protection.
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B. Compliance with Special Tax Laws

Similar to the discussion in Part I.B above, the expenditure of parking meter revenue for
subsidized employee parking could convert this revenue into a special tax unless the expenditure
is reasonably necessary to regulate and control traffic on public streets and the parking of
vehicles in parking meter zones. In this regard, there could be legitimate arguments on both sides
of this issue, The strengths and weaknesses of these arguments would depend on the particular
circumstances applicable to a specific subsidy program. Opponents could argue that subsidized
employee parking is an “unrelated revenue purpose” in that it provides financial benefits to local
employees and their employers, and that any effects on traffic and parking in parking meter
zones is slight or incidental. They also could argue that persons other than employees contribute
to parking supply issues in the parking meter zones, such that it is unreasonable to provide
subsidized parking solely to employees. Proponents could assert that subsidized employee
parking would control the partking of véhicles in the parking meter zones, increase the parking
supply during peak hours of employment, and manage the existing parkinginventory. Without
knowing the full details of a proposed program-for subsidized employee parking; it is difficult to
gauge whether this type of subsidy would convert the parking meter revenue into a special tax.

IHI. PARKING MANAGEMENT-RELATED REVENUE MAY BE USED FOR
LANDSCAPING, MAINTENANCE, AND TRASH REMOVAL EXPENSES AT A
PUBLIC PARKING LOT UNDER THE UNIQUE CIRCUMSTANCES WHERE
THE OLD TOWN BOARD MUST PERFORM THESE SERVICES UNDER THE
TERMS OF A LICENSE AGREEMENT FOR THE USE OF THE PARKING LOT

A. Compliance with City’s Regulations

The Old Town Board is negotiating a license agreement with the City to use City-owned
property for the operation of a public parking facility. The CPD intends to use the property to
increase its parking supply in the CPD and generate parking management-related revenue.
Initially, the costs of the license will be paid for by the Old Town Board with funds other than
parking meter revenue or parking management-related revenue. However, after generating
revenue from the operation of this lot; the Otd- TownBoard will use such revenue to offset its
expenses associated with the license, including the costs of meeting its obligations for
landscaping; maintenance, and trash removal, Under the terms of the proposed license
agreement, the Old Town Board is required to maintain the property in good order and in a safe,

healthy and sanitary condition at all times. Under this unique arrangement, the expenses for
landscaping, maintenance, and trash removal are akin to common area maintenance expenses (a

component of rent) charged by a landlord to a tenant under certain types of leases. The issue is
whether the Old Town Board may use parking management-related revenue generated at this
facility for landscaping, maintenance, and trash removal obligations at this facility.

Municipal Code sections 82.08 and 82.09 set forth the limitations on the use-of parking
meter revenue as opposed to parking management-related revenue, and require parking meter
funds to be expended in a manner that affects the patking of vehicles in the parking meter zones,
Because the funds at issue are not parking meter funds, these Municipal Code sections are likely
inapplicable. However, to the extent these Municipal Code sections apply to parking
management-related revenue, it is reasonable to interpret them to require such revenue to be
expended in a manner that affects the parking of vehicles within the CPD. The contemplated




Hon. Mayor and City Council ~-10~ July 10,2014

expenditure towards landscaping, maintenance and trash removal enables the Old Town Board to
meet its obligations under the license and use the property as a parking facility to increase the
CPD’s parking supply. So long as the facility will result in additional parking available to
visitors and residents within the CPD, maintenance of the facility is consistent with the
Municipal Code.

Section C.2.a of the Council Policy provides that parking meter revenue may be used to
increase parking supply, including any related acquisition of land, operation of public parking
facilities, and extraordinary maintenance and landscaping activities. The Old Town Board’s
acquisition of a possessory interest in the property to operate a public parking facility would
increase the parking supply, which is cleatly in accordance with the Council Policy. However,
given that the expenditure would be directly toward landscaping, maintenance, and trash
removal, it must be analyzed further for conformance with the Council Policy. This Office has
previously advised that the use of pa.rkmg meter revenue'? to pay for landscaping and -
maintenance could be permissible if it is “beyond what is ordinary or usual” and “tied to- the- use
of parking or traffic control measures that address parking eoncerns within parking meter -
zones.”! 2010 City Att’y MOL-20 (2010-20;- Sept. 30,2010), Moreover, this Office has.advised
that “it would likely be an appropriate use of parking meter revenue to maintain required
landscaping for public parking structures and parking lots that are proximately located to parking
meter zones such that they could increase the supply and address the demand for parking spaces
in these areas.” Id. A

In this instance, the Old Town Board would be legally required to pay for landscaping,
maintenance, and trash removal under the contemplated license agreement with the City, The
Old Town Board must comply with this requirement to retain the right to use the property for its
public parking facility, Thus, the Old Town Board’s need to perform landscaping, maintenance,
and trash removal at the property is essential to its ability to provide a public parking facility at
that location and impact the parking of vehicles in the CPD. For these reasons, the contemplated
landscaping, maintenance, and trash removal activity is “extraordinary” within the meaning of
the Council Policy and is appropriate undet the Council Poliey.

B. Compliance with Special Tax Laws -~ -

Similar to the analysis described in Part I.B above, the CPD’s expenditure of parking
management-related revenue for landscaping, maintenance, and trash removal could potentially
convert the fees into a special tax unless the expenditures are reasonably necessary to regulate
and control traffic on public streets and the parking of vehicles in the CPD,* The Old Town
Board’s use of the property under the proposed license agreernent would assist with the

10 Despite our Office’s use of the term “parking meter revenue” in the prior memorandum, the term “patking

management-related révenue” is equally applicable for purposes of analysis under the Council Policy,

11 Similarly, the use of the term “parling meter zones” Is synonymous with “CPD” for purposes of analysis under

the Council Policy.

12 This analysis assumes that fees charged for use of the parking facility would be regulatory foes that, similar to the

parking meter fees, regulate and control traffic on public streets and the parking of vehicles in the Old Town CPD,

In the likely alternative that these fees instead were classified as charges imposed for the use of government

propetty, the fees would meet the California Constitution article XITIC, subdivision (e) exception to the definition of
a “tax” and not subject to any “reasonable cost” limitations, In such case, the Old Town Board could charge

whatever the market will bear for the use of the lot,
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regulation of traffic and parking by increasing the CPD’s parking supply and generating
additional parking revenue. The Old Town Board’s payment of landscaping, maintenance, and
trash removal costs is an essential component of the CPD’s continued use of the property.
Therefore, the Old Town Board’s payment of these costs is a legitimate expense and, as
mentioned above, is akin to the payment of a rental charge, Conceivably, the only way this
contemplated expenditure would pose an issue from the special tax perspective is if the Old
Town Board allowed excessive maintenance and landscaping activity, used for purely aesthetic
purposes untelated to the regulation and control of traffic on public streets and the parking of
vehicles within the CPD.

CONCLUSION

Parking meter revenue may only be expended for parking and traffic-related purposes
that impact parking within or in close proximity to parking meter zones or within the CPD. State
law prohibits the expenditure of regulatory fees, such as parking meter funds, for purposes
unrelated to the specific regulatory activities for which they were assessed or for any unrelated .
rEVENUe Purpose.

City staff must conduct a fact-specific analysis of any proposed traffic control or parking-
related project for the expenditure of parking meter revenue to ensure that the expenditure does
not contravene applicable laws. To ensure compliance with all applicable laws, the City may
wish to conduct an objective study establishing the direct relationship between the expenditure of
parking meter revenue for traffic control services and subsidized employee parking, on the one
hand, and the alleviation of parking issues in the parking meter zones, on the other hand.

_The Old Town Board may spend parking management-related revenue to pay for
landscaping, maintenance, and trash removal expenses at a public parking facility if the facility is
used to increase the availability, supply, and effective use of parking for residents, visitors, and
employees within the CPD and the CPD is contractually obligated to perform those services in
order to use the property. ‘

JAN 1 GOLDSMITH, CITY ATTORNEY

By /s/ Michael T. Reid

Michael T. Reid
Deputy City Attorney

MTR:nja

cet Scott Chadwick, Chief Operating Officer
David Graham, Deputy Chief Operating Officer — Neighborhood Services
Andrea Tevlin, Independent Budget Analyst
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DATE: " May 22,2012
TO: Beth Mutray, Deputy Director, Economic Development Department’
FROM: City Attorney

SUBJECT:  Guidelines for the Use of Parking Meter Funds for Various Types of Signs
Associated with the Downtown Wayfinding Signage Update Project

INTRODUCTION

As part of the Downtown Wayfinding Signage Update Project (Project), the Centre City
Development Corporation (CCDC) is proposing to install various types of signs within the
Downtown Community Parking District for the purpose of identifying the general boundaries of
various neighborhoods within downtown San Diego and assisting drivers and pedestrians to find
public parking and reach public destinations of interest within or in close proximity to downtown
San Diego. ' ' » o

This Office previously issued a Memorandum of Law dated September 30, 2010, entitled
“Guidelines for the Use of Parking Meter Funds for Parking and Traffic-Related Purposes™
(September MOL). See City Att’y MOL-No. 2010-20-(Sept. 30,2010). The September MOL
provided practical guidelines and considerations on the use of parking meter funds, including the
use of such funds for signage. However, it did not address any specific set of facts.

This Memorandum expands on the September MOL as it pertains to the use of parking meter
funds for signage by analyzing the facts provided by CCDC staff about the Project as set forth
herein. This Memorandum is based solely on the specific facts set out in this Memorandum. As
with any legal analysis, any alteration of the facts presented to this Office could affect the
conclusions reached in this Memorandum.,




Beth Mutray, Deputy Director
Economic Development Department
May 22, 2012

Page 2

QUESTION PRESENTED

May parking meter funds be used to purchase and install vehicular ditectional signs, gateway
signs, kiosk signs, pedestrian directional signs, and sidewalk compasses within the Downtown
Community Parking District as part of the Project?

SHORT ANSWER

With the exception of sidewalk compasses, the answer is generally yes, so long as the various
signs for which parking meter revenue will be expended reasonably assist drivers to
destination(s) that are public points of interest, are located within the Downtown Community
Parking District and are situated within sufficient proximity to a parking meter zone to-affect the
flow of traffic therein, and the signs fully comply with the City’s Sign Ordinance.' On the other
hand, parking meter revenue may not generally be used to purchase and install sidewalk -
compasses which are embedded on the sidewalk surface because they would not reasonably
assist drivers with parking within parking meter zones.

BACKGROUND

Almost the entire downtown San Diego atea, located to the west of Interstate 5 and bounded by
Laurel Street to the north, comprises what is known as the Downtown Community Parking
District (Downtown CPD). The Downtown CPD includes the neighborhoods of Little Italy,
Cortez, Marina, Gastamp Quarter, Horton, and Bast Village. It also includes San Diego Unified
Port District property, Attached to this Memorandum as Exhibit 1 is amap illustr a’cmg the
boundaries of the Downtown CPD. CCDC is the Downtown CPD Advisory Board.? In its
capacity as such, CCDC is proposing the Project to.install a comprehensive integrated system of
various types of signs within the downtown San Diego area. .

The Project contemplates that over 200 signs will be purchased and installed throughout the
Downtown CPD. These signs are of various types including gateway signs, vehicular directional
signs, kiosk signs, pedestrian signs, and sidewalk compasses. Many of the different types of
signs will share a similar.color scheme, font, and distinctive fin-type markings so that drivers and
pedestrians will readily identify the various types of signs as being inter-related and inter-
connected. As it relates to existing vehicular directional and kiosk signs, these signs will be
replaced with new signs of this type so that all of the signs will share the same color scheme and

! An analysis of whether the proposed signs oomply with the City’s Sign Regulations found in Chapter 14, Axticle 2,
D1V1s1on 12 of the San Diego Municipal Code is beyond the scope of this Memorandum.

2 As set forth in Council Policy 100-18, Community Patking Districts, and discussed in the September MOL, the
purpose of such a district is “to provide a mechanism whereby communities unable to meet existing parking
demands may devise and implement parking management solutions to meet theit specific needs and resolve
undesirable parking impacts.” Pursuant to the adoption of Resolution No. R-289520 on December 2, 1997, the San
Diego City Couneil designated CCDC as the Downtown CPD Advisoty Board,’
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distinctive markings, Additional vehicular directional and kiosk signs will also be installed
throughout various locations in downtown San Diego. According to CCDC staff, the other types
of signs do not currently exist within the Downtown CPD so no replacement will be necessary,

The overall purpose of the signs is to form a clear integrated system to assist drivers and
pedestrians in knowing where they are at any given location and in reaching available public
parking as well as major streets, highways, and public points of interest within downtown San
Diego. Attached as Exhibit 2 is an overview map of the downtown San Diego area along with a
series of four close~up detailed maps illustrating the proposed locations of all of the various types
of signs within the Downtown CPD. CCDC staffhas represented that virtually all of the
maintenance of the newly installed signs associated with the Project will paid for with monies
other than parking meter funds?

'ANALYSIS

I. PARKING METER FUNDS MAY GENERALLY BE USED TO PURCHASE
AND INSTALL VEHICULAR DIRECTIONAL SIGNS.

Vehicular directional signs are signs which are located in such a mannet as to be readily visible
to drivers to assist them with the preferred or most ditect route to reach various destinations.
These signs are typically located above or in proximity to traffic signals or on public light poles
and direct drivers to such destinations with the use of arrows pointing in the direction that drivers
need to turn in order to reach a particular destination. Attached as Exhibit 3 is an example of a
proposed vehicular directional sign. The Project proposes the purchase and installation of such
signs to direct drivers to public parking, major streets, highways, and public points of interest
within downtown San Diego.

Vehicular directional signs are subject to the Federal Highway Administration’s Manual on
Uniform Traffic Control Devices (MUTCD), which among other things sets the recommended
minimum national standards for the design and installation of traffic signs, These standards
include the shapes, colors and fonts used in signs. According to the Federal Highway
Administration website, “[n]on-compliance of the MUTCD ultimately can result in loss of
federal-aid funds as-well as significant increase in tort Hability,” See

hitp://muted. thwa.dot.gov/kno-overview.htm (last visited May 1, 2012).

According to CCDC staff, the current vehicular directional signs in the Downtown CPD were
installed about 12 years ago and are not in compliance with the 2009 edition of the MUTCD,

3 This Memorandum does not address the legality of the use of parking meter funds for sign maintenance, Further,
this Memorandum does not discuss or opine on the scope of the Project as it relates to, among other thirigs, the
appropriate size of the signs or the number of signs of a particular type that may be funded, if af all, with parking
meter revenue, Even if this Office determines that parking meter funds may be legally used for a particular purpose,
the City has discretion to decide whether or not the expenditure of parking meter revenue for a particular purpose is
an approptiate use of such funds.
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which is the most recent edition (2009 MUTCD), Among other things, the current vehicular
directional signs do not have the recommended differential between text and the background
color as set forth by the 2009 MUTCD. All of these standards are intended to make traffic sigus
visibly clear and consistent nationwide to promote traffic safety The proposed Vehlcular
directional signs will fully comply with the 2009 MUTCD in all respects

San Diego Municipal Code section 82.09 states that parking meter revenue may be used for the
erection, repair, and replacement of street and curb signs for the direction of traffic and parking,
This Office has previously opined that the use of parking meter funds must serve a functional
purpose, not simply an aesthetic one. September MOL, pp. 7-8, Given that vehicular directional
signs are traffic signs subject to the MUTCD and that compliance withithe MUTCD serves a
functional purpose, the use of parking meter revenue to pur chase and 1nsta,11 such s1gns would
generally be anappropriate use of such funds

At the same time, however, the use of parking meter revenue for such purposes is not without its
limits. Inorder to use parking meter revenie to pur chase and install vehicular directional signs,
such signs must be within a parking meter zone or in sufficient proximity to one that it impacts
parking ot traffic within a parking meter zone,' Furthermore, parking meter revenue available to
CCDC must be spent within the Downtown CPD as CCDC is the Downtown CPD Advisory
Board. See Council Policy 100-18, Community Parking Districts (Council Policy 100-18).

In addition, the replacement or installation of vehicular directional signs must primarily serve a
functional purpose rather than an aesthetic one, As set forth in the September MOL with the
example of street blade signs, this Office opined that “[t]heuse of parking meter revenue to
replace otherwise legible and functional street blade signs would not likely be a justifiable use of
such funds because it does not address concerns related to the parking of vehicles within parking
meter zones,” See September MOL at 7. In other words, “enhancements of a purely aesthetic
nature . . . would serve little or no practical purpose as it relates to traffic control and/or the
parking of vehicles.” Id. at 8. Council Policy 100-18 furthet supports this position by stating in
relevant paxt that parking meter revenue may be used for “[plroviding . .. vehicular convenience
... provided thatthe activity primarily relates to parking or the control and management of
traffic (including vehicular, bicycle, or pedestrian traffic) which may affect or be affected by the
patking of vehicles within parking meter zones.” See Council Policy 100-18 C.2.h.

Therefore, it is appropriate to use parking meter revenue to fund the purchase and installation of
vehicular directional signs as part of the Project because these signs will be located within the
Downtown CPD. Furthermore, the primary purpose of this Project as it relates to vehicular
directional signs is a functional, not aesthetic one; that is, to assist in controlling traffic and

* City staff has determined that certain ateas around parking meter zones are in such relatively close proximity and
contiguity to a patking meter zone that they would impact traffic and parking within a parking meter zone. Such
areas of impact are known as parking meter impact zones. Given the number of parking meters which atre spread out
thtoughout the Downtown CPD, City staff has designated the entire Downtown CPD as a parking moter impact
zone,
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parking within parking meter zones and to bring the City’s signage into compliance with the
2009 MUTCD. Additionally, the new vehicular directional signs will be purchased and installed
as part of a comprehensive integrated system of traffic management within the Downtown CPD.
As it pertains to identifying major points of interest, so long as the vehicular directional signs -
direct drivers to public points of interest, the expenditure of parking meter funds for such
purposes should be appropriate. S’eé September MOL at 6.

II. PARKING METER FUNDS MAY BE USED TO PURCHASE AND INSTALL
CERTAIN TYPES OF GATEWAY SIGNS PROPOSED AS PART OF THE
PROJECT

In addition to vehicular directional signs, the Project proposes the purchase and installation of a
number of gateway signs. Lighted, large pillar-shaped primary gateway signs with “Downtown”
vertically inscribed will be used to identify the overall downtown San Diego area. These signs
are in the nature of monuments, Attached as Exhibit 4 is an example of a proposed primary .
gateway sign. Smaller secondary gateway signs will be used to identify the various
neighborhood districts within downtown San Diego. Attached as Exhibit 5 is an example of a
proposed secondary gateway sign.

The purpose of the primary gateway sigus is to inform first-time visitors and tourists to San'
Diego that they are entering or exiting downtown San Diego. For example one of these signs is
proposed to be located on Harbor Drive near the San Diego International Airport. The main
purpose of the secondary gateway sigus is to inform drivers and pedestrians when they are
moving between neighbothood districts within downtown San Diego.

In general, the purchase and installation of gateway signs within the Downtown CPD® is an
appropriate use of parking meter funds because the signs serve a functional purpose in assisting
drivers in identifying the district in which they are located. Without such signs, drivers
particularly those unfamiliar with downtown San Diego would not have information regarding
when they had reached downtown San Diego or which particular downtown neighborhood they
were i, This confusion could result in such drivers unnecessarily circling various districts
before finding their ultimate destination, thereby adding to traffic congestion. By readily
identifying downtown San Diego and the various neighborhoods within downtown; gateway
signs assist with traffic control within parking meter zones in the Downtown CPD by allowing
drivers to more quickly locate where they are so that they can more. easily reach their final
destination.

According to CCDC staff, many of the secondary gateway signs identifying the vatious districts
will share similar font types, shapes, and colors, To the extent that any of the signs, such as the

5 This Office is informed by CCDC staff that one or more of the primary gateway signs may need to be located on
California Department of Transportation (CalTrans) property with its consent. If any such signs are located on
CalTrans property outside the Downtown CPD, parking meter revenue may not be used to fund the purchase or
installation of any such signage. See Council Policy 100-18 B.2 and C.2.
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Little Italy secondary gateway sign with its mosaic base and other features, do not share similar
characteristics involving color scheme, font, or sign shape with other secondary gateway signs
proposed in the Project, it could be argued that such differences serve a primarily aesthetic
function and do not further the control of parking and traffic within parking meter zones or the
purpose of the Project, which is to provide a clear integrated system of traffic management
within the Downtown CPD. While reasonable aesthetic design components may be incorporated
into signage, caution is advised against having such aesthetics dominate the functional
components of the signage or deviate significantly from other similar type of signage in the
Project. : :

III, PARKING METER FUNDS MAY BE-USED TO PURCHASE AND INSTALL
THE KIOSK SIGNS PROPOSED AS PART OF THE PROJECT. .

Kiosk signs are signs intended for pedestrians, which contain maps of the downtown San Diego
area identifying streets and major public points of interest. A kiosk sign typically consists of two
vettical posts supporting a central panel, which contains a map. Attached as Bxhibit 6 is an
example of a proposed kiosk sign. CCDC staffhas represented that no individual private
businesses will be identified in any of the kiosk signs; only public points-of-interest will be
identified. The Project contemplates that the handful of existing kiosk signs in the Gaslamp
Quarter will be replaced with new kiosk signs. According to CCDC staff, the existing kiosk
signs are routinely vandalized. The new kiosk signs apparently are more durable as they will not
involve the use of glass or plastic. Furthermore, these new kiosk signs will share the same color
scheme and distinctive fin-type markings as many of the other signage types.

As opposed to vehicular directional signs and gateway signs, kiosk signs are intended solely for
pedestrian use. San Diego Municipal Code section 82.09 makes no explicit reference to the use
of parking meter funds for pedestrian purposes. However, Council Policy 100-18 provides that
parking meter funds may be used for “[p]roviding for pedestrian comfort and convenience . . .
provided that the activity primarily relatesto parking or the control and management of traffic
(including vehicular, bicycle, or pedestrian traffic) which ay affect or be affected by the
parking of vehicles within parking meter zones.” See Council Policy 100-18 C.2.h.

In order for such signs to reasonably affect the parking of vehicles within parking meter zones,
drivers on the street must be reasonably aware of the existence of the kiosk signs. Although
intended for pedestrians, kiosk signs can also be seen from afar by drivers passing by. Provided
that the kiosk signs are placed in locations such that drivers will be aware of their existence, such
signs-could further the control of parking and traffic management by assisting drivers who park
in proximity to such signs to reach their ultimate destination.

The particular kiosk signs proposed as part of the Project clearly appear to assist drivers in
reaching their ultimate destination because these kiosk signs will also provide information visible
to drivers regarding the name of the neighborhood district on a fin-like protrusion at the top of
the sign. Drivers, especially those unfamiliar with the area, could reasonably opt to park within a
nearby parking meter zone with the knowledge that a kiosk sign was available to assist them in
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While sidewalk compasses serve a functional purpose in this regard, the primary purpose of
these compasses is aesthetic enhancement. Unlike a pedestrian sign which can be viewed from
afar and which provides directions to specific major public destinations of interest or a gateway
sign which assists with the flow of vehicular traffic by letting drivers instantly know what
neighborhood district that they are within, a sidewalk compass has limited utility as it can only
be viewed by pedestrians, not drivers, and only when the pedestrians are almost stepping on top
of the compass. :

Given that drivers would not reasonably be aware of the existence of sidewalk compasses much
less be able to view them from the street, the purchase and installation of a sidewalk compass do
not primarily relate to the parking or conifrol and management of traffic which may affect the
parking of vehicles within parking meter zones. Without such a direct factual nexus, parking
meter funds may not be used to purchase and install sidewalk compasses. v

CONCLUSION

Parking meter revenue may generally be used to purchase and install vehicular directional signs,
gateway signs, kiosk signs, and pedestrian ditectional signs as part of the Project provided that
the signs serve a primarily functional purpose in reasonably assisting drivers in reaching their
ultimate destination rather than an aesthetic purpose, the signs are located within the Downtown
CPD and they assist in managing parking or traffic within parking meter zones. However,
parking meter funds may not generally be expended for sidewalk compasses mounted flush
against the top of the sidewalk surface because this would not assist drivers to park and reach
their ultimate destination because drivers would be generally unaware of their existence,

JAN I. GOLDSMITH, CITY ATTORNEY

-~ By:__ /s/Kenneth R. So
Kenneth R. So
Deputy City Attorney

KRS:mm:nja
Attachments _
Document No.:303300_6
MS-2012-20
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2, Welds: Al welds shall he graund smiooh, puint all seams.

2. Hasdwares All lastonues steall be canrealed, U expased, hardwade shall be tamper proof fasteners, covasion resistant, and
calormiatehing adfacenl sufaces.

4. &) palka 3ign surfazes (o - coating. Al sl graphics o recieve 334
spproved UWAnt Goalfil
CLIENT / PROJECT
ENVIRONMENTS & EXPERIENCES
' 7203 Necth Churcit Sl Downtown San Dicga
Suttaz08 Waytinding & Signage
I ! I e I f ' e Wast Chieatar, PA 19360 ¢ Program
B T4B4.265.0648
! - wuw.merjodesign.cam PROECTRD.
SUBCONSULTANT R SHEET THLE
DRIE DRANN BY: :

1. D2/252011 ; JC, PR VDIR 2B
Tzt 0 okt BESQURTERT Q1Y | AEISIONS Vehicular Directionat
3 200 008 [of Sy, Conkcior siagvedtly 04/07/2011 utility Pole-mount
i i st Sur ) sl 20 essdbbers
ofth . ConkRctos 3kl o kel wih Lha ttls 06/06/2011
it ot siny it ot e Rl e ‘SHEET N,

s i 0 ki, Ssgt gt wt 09/23/2611

el st o e Lo appuoesd .

il 1 precsuilid) S Riaicutan, Al copy 3053 b

polcend by D-4
[SLrm—




EXHIBIT 4
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Sign per manufacturec.

LED lighsiing Soth sides;

rung entice lenglh ot
rasin pangls,

] Note: See Sheet G.3 for footing details.

3

Pam.m applied to
resin panels
back sda t sign only
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SPECIFICATIONS

SIGN TYPEGATE.T

FUNCTION: Primary Gateway

AN ALLERNGYI-BEAR {6U81-T6)- 52 X 117
SEE Qephes12, Flangu wdin=r”, Fhmun E=0A70%,

Lusun
abunfinug aogks, wd S8 IgIICY,

Weld =180
SARTERIA s Aluinluon B351-T5 45 PERFIRAYES PRMEL ~ Stalnloys Stonl
FABRICATION PROCESS: Exttitti WATEAUAL 18" Gnch, Mhsungsn s, i bole.
EDGES: Smoally FABIICATION PHOCEES: fiuuiac Lut
COLOR; Cushoim, 25 goled, EDGES: Siaotl
: o syt .
Duretin & X flus 3-coal sysiemy coabng. SUBFALE INIDGESS: Clusironat proluctant
p
42, SPIDER MDUIT HARDWARE asiauets,
3 St Sk MORTID 2-Acm,

oripproved equl. .

MATERIAL: Gast Staitfess Sicol ASL 316

FeliSH: Suths pubishod

FASKENEHS TO 1 UEAM: acosendad mzmam ball.
FASTENENS TO.NES PAMELS: FXY 2003 sluinlasi sical

ezl i bt sytonn:

43. YRANSLUCENT RESIN PANELS
PBUIHIG{:SFDRM Hoda XT 3G feshy panzls, or appraved

MATEIWIL'HAxﬂn Diuils
g

7. INRIVINUAL LETYERS - BOWILTOW
MATENAL: 1tk Acryla® Crystat o wille serylls.
ERBRICATION PROCESS: Rnutor Lot
EOGES; Sumily
COLOR: Euual
FASTERER: Munmal plii-mants o Foem 1sin pneds, with
sl Ry,

48. COXCRETE FORM BRSE
RATERAL: Concrolo, Sghapy
FABRICATION I’mESa. Punrul lmu tardi;

Dbz pl cliize uf athiogtakas 10 1641 cilskom
cambiuition (sl Ealof 13 b0 taluinliad).
FRONT PANEE:O0A XT SURF
FHONT STUGE(- BACK PATENT
‘ETY RES: Oigied Faurl ar 36010 Cobah Inteckryar
GALGE 12"
Color Mulali; PHAS 27558 BLUE

. MOTE: Aspze Belind Leltenlunn o Deog Oud Tianspacaut
SURE -

" Back Panel: KONA X1 SUAF 2
FOT STUCCD - BACK PATRT

- HiGH RES:Diyitet Priat GAUGE 122°
Golur Maigh, PIAS 27380 OLUE | IDIJ) BS%,75%
BASTENER: Pro-chlind boics by 2FGRM, pracliunically
st el XV 2003 88 fasdvariz.

44 UGHTING ~ I.EDHEXIBLEUWSIB!PS

WELS), witit

TOR SLUREACE: Hlnillrul npared for v uan-uil

s et

1o base, &r Lmd.x:mxu Is restaed flasti,

TUP ATTACIMENT: Prute Dombly fof Clls‘«lm sleel i newn
atactuenl,

HOTE Alfowe for eloctrical candut fnstaniation {iemal
Hireuhs oot uiso) loc LED it

wide beat angle =10}, i apyiaeed s,

TYRE: Linua, Slaxikli liggh Strigs, 129, ancied i Hioubic
vialarpuual il el oo bidcas,

COLOR, White.,

MOUNTING: Uzl prosicls moninling briickets,
mecirnicaly lasten o Bheain with 88 Taudware.
ELECTRICAL: 201,314 Lusnizniarliave 6 Anps al 120 Volis

45, MESSAGEPRNEL - PAINTER
BATERALS U4 Wi Al daiet

S0, LIGHTING - DIEFUSES GOVER
BARTERIAL: 'llﬂ' uigs Aceyilri Satln Jea (A1I00H GFY Wlnts
acyylic shel
mumannn PRGECESS: Rutner Qul
EUGES; Shioltr
£0L0B: Natusal
FASTENEI: Mt sl o ﬁlmll I-Millll wilh cuslom
aluinitaun Gk -4 sidiss, und SS fa

- 0DEL 8650, BRACKET H0.2

FﬂﬂDUELTlWEPﬂB:wth Hutol BGED, Brwhel Ha2
SURUEE BysLUn

HOTEL ;mumm ©ditin Galtrairs RO, rof, 63 for cuvor
- ezl and shall be breakawsy as pes Coltiails brenkaway
' spucrficaiiots,

100. YOCK-UP SREPLE
Chwstiacior 1o vkl 3 warking doiible-sided ssmple of
tkosiy Susuoi, Mock up area outied Bt lall.
Soumple it ncida:

EABRICATION PROCESS: Hauter Guy  Spldar Mounl Hunivare

EDGES: Sinuils \ = LED bllng

COLBR: Cussiorn,as noled. # Graplile goltm o back

SS:Pl al cas will PG - Disausiulia (nitecfs]
Curaiards X1 Fus 3ol sy conting;
i f NOTE Slient igproval of sanplo reiulied belors
purchaslay matdrisls far fisal fubsiation.
RO N Il
1. Falmnmrsh verify I canditinns Jicke 2 datail deswing fot aach maounting slieion, pror io f2bricstnr,

F.Mlmlnrsnull abiaip approval nam e D\,uhru ‘or Clienl or placement priar tu tabedcation

2 Wulds:lulwnldbahall lxx ground smooll, painl all sxises,

3 Hmdwmmml faginnens shall b conconied: If nxuumd hardyam shall be tamper pooof fastaness, cutrasion tesistant, znd

wals nialohingjacjucont siutacss.

i
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Front Elevaton: GATE1

SCALE:8/8°=1-0"

Back Elevation: GATE.T

Side Elevation: GATE.1

SCALE:3/8" = 70" SCALE 3 10"~ -
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DATE DRAWN BY:
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Thoa dusslogn e 03 Lo DES 1220 onay  § REUISIONS 04707/2011 Primary Gateway
kb 3 i a iuess
e e St et o i 08/06/2011
i .
4 SHEET RO,
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EXHIBIT 5

LK

15

Top View: GATE4

SCALE: 1/2°=T1-0"

il

ree |

S

gy

H:
e

logd arear —
& =2

2

2§

(PEH 5 ]

’ Note: See Sheet G.7 for footing detaﬂs.J

ks

™

SPEGIFICATIONS SIGN TYPE=GATE4 FUNCGTION: Tertiary Gateway
L POLE- 45 BIAMETER . 4. SIERUE
POLE:Alumisuin SCH 40 - KORS 4.5 084 D 1=0.250 IATES 5HU\L' 14" Uilok Alninun U-ctannct
DUATERIAL: Alistaum Pipe FABAICATIIN PROCESS: Extruclad
FAURICATION PRACESS: Extiuded EDGES: Square
EIGES: Staooltt COLOR: cusiom, as noted.

COLOR: Custany, as fioied.
with B

Binanar® XL P 3-cgal systaies coaling.

2. SIGN PAREL ~ REFLECTIVE VINYL.

MR ERIAL: /4" tilck Auminun shicel

RICATION PROCESS: Router-cut
EJEFS. Stnoulh
‘COLOR: Cuslum, a5 Wklzcd,
LRAPHIC BACKSROUA AND COPY PROCESS: 3M custuin
seeecags ks prin disect fo 4930 with 308 appruvGd LI
Gratlill viny} sver-laminnies, {Sea Colar Sheet AS tor all
cafor and material spuclligilions).

fostenad &

3. SIGH PAKEL HAGKS - PAIKT an ViYL
SuﬂmcEPﬂuEEss.erﬂlmdsum:zsumhFFG
DumenastD X, Plus 3-caal sysies coaling.

l seaef. ith BPE
Duranie® XL Plits 3-caat systems conling.
GRAPINE ViYL= Apply 30 Taanslucent Vgl T2255E-327
ouer palnied siefaso,

f fastonad ta

ddt aouosmesmms comasady e
e e
.
e cxmes L a0 B s so
rosx meroun
AL euOn B st Rrctigem sl ot st
iion 5% RicACL, i, O
3 Bk Ge o pran
fr ¥y
FRALO Sl My ST 0 T AP e
LD O KMPACTAR ArrLas FPCDICT DATL

‘SUAFAGE PAOCESS: Ralnt 3l txposod surcoy with BPS
Diwanu® KL Plus 3-coal sysiainz suailng.
RSTENER: Mulanleally futoned to pols,

IAAIEBW- Cos Abuninien Post Tep Finfat
FAURICATION PROCESS: Cast Aluniinm
EBRES: Siwulk
COLOR: Cusinm, a5 noles,
uRﬂIﬂ':PﬂOCES.Mllﬂ expused sufhcos with PR
Dusuar® XL Phss 3-cuat Sysioms coalli.
ASTENER: uchanlcally (astatied 1o polc.

30 EREAKAWAY SUPPORT - MODELAPLS
Prutuet: TRANSPO® Broukiteny Modul P45 sign suppart
syslctn, or Caltraus upuovad equal.

NUTEMLIgns are posioned wiltin Caltas R:0M. and
asper E

tinns.

O Front Elevation: GATE.4
'SCALE: 1/2* = 140 |

Side Elevation: GATE.4

SCALE: 1/2" = 1'-07

O Back Elevation: GATE.4
SCALE: 1/2" = 10"

NOTES

@ detall drawing far each maunting sflualk prior (g fabrization.

Fabiicator shall nblmu aypmval from fhe Dzslgmru: Chenl for placement prise to fabrication,

2.Welds: Al vields shall be ground xmaath, paint alf searas.

3. Haedwares All fasl balt caled, If axposud, hardvarn shall be lamper proof fasleners, camraslan reslstanl, and
eolr malching adjacent surlacos,
4.0 paipled sig t-Grafid g, AL 3 10 recelve 34
ntaved U/ An-Gralfil overaminate.
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EXHIBIT 6

Top View: KIOSK.1

SCALE- 1/2" = 7'-0* -
5314" ' /

o ee s

76"

Plugwdld 127 thick
alunilnon genter panet

Sign per manufacturer. -

\

Frome panclaunt have 18" gip
feouusiisdee postvad is 1o ba semoveable.

! ~\ Section Dstail: KIOSK 1
SCALE: 1" =1-0"
| Note: See Sheet G4 for Footing Details |

m—-l "

39"

| .—4—5.1/4*

549 12"

ATIONS SIGK EYPE:KIOSIC1 FUNGYION: Pedestrain Kbsk
4 suEsve 20, GRAPHICPANEL
SUAEERIAL: 144~ thick Aluridiu U-clannel PRODUCY NAME: 2ung, 2825 Chiarter Qak Drlva, Sulta
FAGRICATION PROCESS: Extuducd 00, Teunpha, o 7602, (S88)-454-5GE3, v
EIGES: Squis zein, o
£OLOR: cuejoi, a5 nalee, oppéuvsd qusal,
SURFACE PROCESS: Paiit all uxposed swiiicus Wit PPE PRODUCT: Dljgite)
Dutajp @ XL Plis 3-coal Systeis coaling: GEADE:! .
FASTENER: Mactanlzdly ssused 1o polo. ERAPHIC APPROUAL P itBxis
‘Sunpls af secios of dypheet powjecs panst Tor krage and
S, Tae ealus quullly uppraval, prior t compiols panl pibctian,
mTElM. CastAluminum Fist Top sl ARRANTY FERIOD: Tets yoars lroi jruduiet ship dale,
EABFICATION PROCESS: Cust Alunilauin THICKRESS: T4 lnch,
‘EOIGES Smuull EIMSH. U Tkl litieg top Toyor nid compailbla spray
€010tk Gustou, 5 st
‘SURFACE PROCESS: Paiil afl sxposvd siyfagus il PP mSTENH%.Nnne.sabhun fraine panel.
Durunred XL Pus 3-cozal systetis Gaiting.
FASTENER: Mechuiilly Listéiied ko ol NOTE: Sea foutier doliill draislngs In Section &,
8 POST-45

SAUAE
POLE Al .- 45° Sgate, vt 0250

FABHILATION PROCESS: Enlmuul
EDGES: Suuotiy
COLOJ:- Cystinm, 35 noiad,
‘SUARCE PROCESS; Puinlt all exquescd surfuced wils PG
- Dusiriard X Pl 3-coal systarms coating.

18. CENTER PAMEL & FRAME
ALENTER MATERIAL: 12" thisk Rlunilrum stiest
FRAME MATERIAL- /8" ek Alwninurn shieal
[FABHICATION PROCESS: Ruutu-ait:
EBRES: Sniwoth
COLDR: Cusls, as oted:

al
Dusaar® XL, Pars 3-coat systetsis castiog,
Toster-cub uaf 19 aecupd 2aiie ok s,

lato

posts, ground sinulh,
FRAME FASTENERS: Macliapichlly Jaduntd § cenlor panct,

SRUCLIAL LI DY EDBATAGY 32,
GO 1 L A SO Co e

HEPGETIC, mate

SR ——
IRLATGS 0 FAATASTHR.

NDTES
 ditail drawing far cach mousting slluafion, peior o falideation.
Fabnunlnrs‘mu obla[n approvig Imm the Dfa!qncr m‘cllcnl for placcnient prisr o fabricalion,
2. Wl ‘B ground singoth,

3. Haydware: A ., 1 axpusud, faslenass, i and
calar matchlng adlw.n.nbmuwn
4. Previds pralentive couting for all stze! 1o ben contart wilh sarth.
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= = 120 Norih Gawch Sicaal Doismtawn San Disgo
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- R T484.266.08548
wwieamatedesigncom FROELT HO.
SUBCOMSUETANT SHEETTHLE
Front Elevation: KIOSK.1 Side Flev: KIOSK.1 Back Elev: KIOSK.1 Side Elev: KIOSK.1 0272512011 S . oSk
SCALE: 1/2" = 1-0" SCALE: 1/2% = 1%-¢° SCALE: 1/9° = 1-0° SCALE: 1/2* = 1'.0* Y s mensietesateony [RRISONS 00070071 Fedestriag ok
o umw.m.num:mu:u‘w hu:(n:lwlln m-‘nlm B86/06/2011
v i og/23yz011 [T
E wumummwmnmmmmn D_"! 7
h1 lagb lhulnuunux
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EXHIBIT 7

2 i

/ 3 Section Détail: PDIR.T

SCALE: 1 1/2%=1"-0"

i Sian panel attachment,

iatluding atrachment hardware,
per manufacrer.

Front Elevation; PDIR.1 i

SCALE: 1/2°=1"-0*

Side Elevation: PDIR.1

"SCALE: 1/2*= 1-0"

217

1, .-4_5&1
EREE
i

1 3
B t |
@ t |
t i
P |
18 |
I 1 i

1 o
b
+— i
t i
I 1 i
i i
j
B o ffa)
“ Bl
o i s ]
S |
[
|
= i
i 9}
I i
& i p
= h o it o

Channel/Tab Detail: PDIR.1
SCALE: 1*=1'-0"

QA 1

1.z

14 1147

PDIR and PDIR2
have IDENTICAL messaga panels

—= D

Tab/Panel Detail: PDIR.1

SCALE: 1/2° = 1-0°

SPECIFICATIONS SIGN TYRE:PDIR.1 FUNCTION: Pedestriad Directional

14, SIGN PANEL - PAINYED
MATERIAL: 174" thick Aluniiiom sheel
FASRICATON PROCESS: Router fut
EDGES:Suoully
COLOR: Custu, 5 tated.

SURFACE. wilh PPE
Duraneid XL, Pl 3+cont systeiks cuuikig.

BRARLS (MESSAGES, RRROWS 2 LINES]: Scrpest pouit all
umphlts wilh §PG Duramii® XL Phus 3-£0a1 sysiins caul-

FASTB\[E!{M&:IMHDM['/ faslen o channe] (hmdﬂ.!l) will
custon alumdim gl

NOTE STyn puacls aco supurats, and changusble.

13. POLESTRAP ATTACHMENT

PRODUCT: Band-4 Banl, e pproved equal,

MKTBW\LTypc 20185

SIZE: /4 lnc)

ERiSH: Slaumsslw{ willt Color-Fast golyster bius coat-

Tug.

FASTENER: Universal Cliannal Clanp SkyuFl: SXBO73,

ROTE: Sign Cuntrastor o coandiimte tha rawoval of

mmuunml of iateslesing oxiitlup sigus oa palus, with
thacity,

15, CHAKNEL (HAACKET}
JATERIAL: 124 tick Aliunts Sheat
‘FABRICATION FROCESS: Bruka-focrn alumaiim shreet
EOGES: Smoulls
COLBE: Cuslon, a5 poted
SUNFACE PROCESS: Palul i uxpmau surtuces with PPG
Dusaniane@ A M 3-coat systunus
EASTENER: Meclanlcully busten I Slun it withy custom
whimbiu it

Ho, éaans/)n
Ep. 12/‘1/:011
vy

AR o4 OCT I

N
1°FIhru|ms|mnuum he motmling conditlans and provide 2 gelal drawing foc each maugting sitwayon, prior 1g fobdcadon.
Fabricator shall oblain approval fru (he Deskner o Elleat for placument pror lo faliication,
2. welds; All welds shell e ground smoolh, padnl all sesms.
3. Hardwas; All fustenens shal be £oncealed, it expnd, harue shall he tampee peoal trsloners, cormsiun reslstant, and
calor malching aducent suslazes,
4. Provide prateciive coating jor all steel (2 be Iy contact with earth.
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EXHIBIT 8

Ul e Epcacy bush sides

un—-nu—nn-—-uu:un-—

1= H

Section: PLAQUE.1
( :) SCALE: 3" = 1-0°

472"

Maxium area
for logo

2y

nan

(:> Front Elevation: PLAQUE.1
SCALE 2= 140"

= Maw Conerdte

e = "Wl et ) channal 16 bk of plaque

N

Plague i aludiy= ofientod ia 2ancrals
pudrgection witly (N pajntud due parils.

e

/\— Pre Ogpnion: Repk entive C pad
/ area/section. . ’
/
Vd Altesnate: When sidewalk is pot cracked or tn disrepain
/ core drill within ¥/3* rolerance.

/ A ] :

Note: Owner wili locale m Reld.

Elevation: PLAQUE. T
SCALE:NTS

SPECIFICATIONS SiGH TYPE:PLAQUE1 FUNCGTION: Compass Plaque

16, COMPASS PLAQUE

IMATERIAL=3/8" thick cast bronze

" FABRICATION PROCESS: Cast brosize
COLOR: Natural.

-SURFACEPE\DCES&M NO clear coat.
EDGES: Square and swmaoth.
MOUNTING: Stud moynt into existing. cancréle

 sidewalk, Top surface of plagus MUST BE fiush
with exisling coiictete Surface.

OPTIONAL DESIGN: Logo glague is separate
cast bronze plaque, and sets into separate
ciwnpass base plaue: Potenlial costsavings
without mmmnu,:mn IHesiga apstielics.

# SErmEmm—m v L
; v Caasmf
Eip. 13/31/2012

NOTES

1lng ¢ prodidea detall drawing for cach mmunn situafion, grice i fabreatien,
Fatitoutor shall ohitein apprevod:frons the Dasigncr o Clizat for plugement priar b feluica

2.Wielis: Al ueis shall be prnund seacal, paind all seams,

3, Hurdware: All fastizness Shatl be concaksd, If expasad, hantiwam shall bs taniper proof fasisnurs, cormusion resistant, ang
rcalar matching adjacent surfaces.

4. Al paipled ston surfucus o ecelve DVARE-Bralfit spy codting. All sign surfas es wilh reflaclive orphics 1a recevs 34
appeoved UWAN-Grallitl oveslaminate,

- CLIENT /PROJECT
ENVIRONMENTS & EXPERIENCES
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: Office of
- The City Attorney
City of San Diego

MEMORANDUM
DATE: April 27, 2012
TO: Beth Murray, Deputy Director, Economic Development Division
FROM: City Attorney

SUBJECT: Supplemental Guideline for the Use of Parking Meter Funds for Sidewalk-
Related Repairs

INTRODUCTION

The Office of the City Attorney issued a Memorandum of Law titled Guidelines for Use of
Parking Meter Funds for Parking and Traffic-Related Purposes on September 30, 2010 (MOL).
The MOL addressed the question of whether parking meter funds may be used to repair a street,
~among other questions. This Office has been made aware of further inquiry regarding the use of
parking meter funds as it relates to sidewalk-related repairs. This memorandum is intended to

supplement the MOL, which addressed many of the numerous inquiries that this Office and y,our.

Division routinely receive with regard to the appropriate uses of parking meter revenue. The
MOL. is attached for your reference as Attachment A.

QUESTION PRESENTED
To what extent can parking meter revenue be used for sidewalk-related repairs?
SHORT ANSWER

Parking meter revenue may only be used for sidewalk-related repairs that 1rnpact traffic or the
parking of vehicles within parking meter zones.
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ANALYSIS

In general, parking meter revenue may be used to repair sidewalks located within a parking
meter zone or within close proximity to a parking meter-zone if such repairs affect parking or the
control of traffic within a parking meter zone. As with street repairs, caution and restraint must
be exercised to avoid the use of parking meter funds as a wholesalé replacement for general
funds. See Cal. Gov’t Code § 50076. For example, the expenditure of parking meter revenue for
general sidewalk repairs on a city-wide basis would violate state law by exceeding the regulatory
purpose for which the parking meter fees were collected.

San Diego Municipal Code section 82.09 authorizes the expenditure of parking meter funds “to
meet the costs and expenditures involved in the inspection, repair . . .and use-of the parking -

" spaces . . . and control of the parking of vehicles and the-control-of traffic, which may affect or- -

be affected by-the parking of vehicles and the control of traffic. . .” SDMC § 82.09 This section

~ contains a list of examples constituting legitimate expenditures of parking meter funds. See
SDMC § 82.09(b). The only reference in this section to anything associated with sidewalks
relates to the cost of painting curbs and repairing curb signs; sidewalk repairs are not listed, Id.
Nevertheless, as it relates to the control of parking and traffic, sidewalk-related repairs may be a
legitimate expenditure of parking meter revenue because the list of enumerated traffic and
parking control measures in San Diego Municipal Code section 82.09 is not exhaustive. Where a
particular proposed expenditure is not specifically enumerated in the San Diego Municipal Code
as a parking or traffic control measure, an analysis will need to be conducted in order to
* determine if that expenditure actually affects the control of parking or traffic.

For example, the repair of a sidewalk curb adjacent to a parking metered space or on the same
street and block of parking meters could be a parking or traffic control measure. A sidewalk
curb that protrudes into the street could cause a parking concern by prohibiting or otherwise
deterring drivers from parkingin such spaces due to safety concerns, Furthermore; such a curb
protrusion may affect the flow of traffic by making one less parking space readily available; -
causing more traffic congestion by requiring drivers to drive around longer to find parking,

On the other hand, the expenditure of patking meter funds to repair sidewalk surfaces, as
opposed to curbs, presents a more difficult situation to justify. While parking meter funds may
be used to provide “pedestrian comfort and convenience” as well as “aesthetics” pursuant to
Council Policy 100-18, those funds can only be expended for these purposes “provided that the
activity primarily relates to parking or the control and management of traffic (including
vehicular, bicycle, or pedestrian traffic) which may affect or be affected by the parking of - .
vehicles within parking meter zones.” Council Policy 100-18 C.2.h. In order to properly expend
- parking meter funds to repair sidewalk surfaces, the sidewalk surface would likely have to be
damaged to such an extent that it affects the ability of drivers to park their vehicles within a
parking meter zone. Such a situation could arise, for example, if the sidewalk was so damaged
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that a reasonable driver would likely opt to find another parking space in order to reach his or her
final destination.

CONCLUSION

Regarding sidewalk-related repairs within or in close proximity to parking meter zones, parking
meter funds may only be expended for those repairs that impact traffic or the parking of vehicles
within parking meter zones. As with all analyses involving the use of parking meter funds, the
proposed use of parking meter revenue for any sidewalk-related repair would have to be
analyzed on its own set of specific facts to properly determine if it is an appropriate expenditure
of such funds.

JANI. GOLDSMITH, City Attorney

By s/ Kenneth So
Kenneth So
Deputy City Attorney

KRS:mm
Attachment
MS-2012-18
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MEMORANDUM OF LAW
DATE: September 30, 2010
TO: Beth Murray, Deputy Director, City Planning and Community Investment
FROM: - City Attorney
SUBJECT: Guidelines for the Use of Parking Meter Funds for Parking and Traffic-
Related Purposes ‘
INTRODUCTION

This Memorandum of Law (MOL) addresses the numerous inquiries that the Office of
the City Attorney and your department routinely receive with regard to the appropriate uses of
* parking meter revenue. This MOL expands on the memorandum to the Budget and Finance
Committee dated April 29,2009, issued by this Office regarding the use of parking meter funds
for traffic-related purposes (April Memo) and provides practical guidelines and considerations
on the use of such funds. The April Memo is enclosed for your reference as Attachment A.

QUESTION PRESENTED

To what extent can parking meter revenue be used for parking and traffic-related
purposes? .
: SHORT ANSWER

Parking meter revenue may only be used for parking and traffic-related purposes that
impact the parking of vehicles within parking meter zones. " '

BACKGROUND

Within the City of San Diego, there are currently six Community Parking Districts'
(Districts). As set forth in Council Policy 100-18, the purpose of these Districts is “to provide a
mechanism whereby communities unable to meet existing parking demands may devise and

! The six Districts are as follows: (1) Downtown; (2) Uptown; (3) Mid-City; (4) La Jolla; (5) Old Town; and (6)
Pacific Beach. The first three were established in 1997 and the latter three were established in 200s.
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implement parking management solutions to meet their specific needs and resolve undesirable
parking impacts.”

In accordance with this Council Policy, each District is managed by a Community
Parking District Advisory Board (Advisory Board). The Council Policy also sets forth that “[a]
percentage of the total parking meter revenues generated within each Community Parking
District shall be allocated to that Community Parking District on an annual basis. The
percentage shall be forty-five (45%) each fiscal year.” The C1ty receives the remaining fifty-five
(55) percent of parking meter revenue.

. o ~ TANALYSIS™

As set forth in the April Memo, in order for parking meter revenue to be a properly
enacted fee rather than a special tax, it must comply with state law which sets forth that such
funds cannot exceed the reasonable cost of providing the service or regulatory activity for which
the fee is charged and that the fee cannot be levied for general revenue purposes. Cal. Gov’t
Code § 50076. The April Memo stated that “[i]f the City wants to fund .. . traffic-related
projects with fees generated by the City’s parking meters, such projects must be necessary for the
control of traffic whlch may affect or be affected by the parkmg of vehicles in a parking meter
zone.’

In order to install parking meters and set rates for parking meters, state law requires the
City to establish a parking meter zone through the enactment of an ordinance. Cal. Veh.
Code § 22508. In compliance with state law, parking meter zones have been established over the
years throughout the City wherever there are parking meters installed. Typically, a parking
meter zone consists of an approximately one block section of the street or a portion of the street
on which the parking meter or set of parkitig meters are located. Pursuant to enactmient by
ordinance, the City has established these parklng meter zones and set palklng meter rates.
SDMC §§ 86.11 and 86.13. )

Regulatory fees such as parking meter fees” cannot be spent on unrelated revenue
purposes. See Collier v. City and County of San Francisco, 151 Cal. App. 4th 1326, 1339
(2007). Given that the source of this revenue is derived from drivers who park at a metered
space, parking meter revenue must be expended to address legitimate parking-related concerns at
parking meters. See Cal. Gov’t Code § 50076. Otherwise, the concern is that parking meter
revenue is being collected and expended on unrelated purposes contrary to state law. 7d.; see

2 A'regulatory fee “is enacted for purposes broader than the privilege to use a service or to obtain a permit. Rather,
the regulatory program is for the protection: of the health and safety of the public.” California Assn. of Professional
Scientists v. Department of Fish & Game, 79 Cal. App. 4th 935, 950 (2000). The collection of parking meter
revenue is considered a regulatory fee because its stated purpose is to regulate and control traffic on public streets
and the parking of vehicles in parking meter zones. San Diego Municipal Code §§ 82.08 and 82.09.
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also Isaacv. City of Los Angeles, 66 Cal. App. 4th 586, 596 (1998). Ordinances that do not limit - -

the way in which regulatory fees collected may be expended or which allow the expenditure of
such revenue beyond the reasonably necessary expense of the regulatory effort have been
deemed special taxes. See Bixel Associates v. City of Los Angeles, 216 Cal. App. 3d 1208, 1219-
1220 (1989).

In compliance with state law, the San Diego Mu'nicipal' Code sets forth parameters on the
use of parking meter revenue. San Diego Municipal Code section 8§2.09 entitled “Parking Meters
— Collections — Accounting for Money” provides: -

The City Manager is hereby authorized, and it shall be his duty, to
designate some person or persons to make regular collections of the
money deposited in said parking meters. It shall be the duty of such
person or persons so designated to collect and deliver to the Treasurer
of The City of San Diego all money deposited in the parking meters;
the Treasurer shall keep accurate account of all the parking meter
money so delivered to him. Money so deposited in the parking meters

-may be éxpended to meet the costs and expenditures involved in the
inspection, repair, regulation, installation, operation, control and use
of the parking spaces and parking meters described herein, and the
costs involved in the regulation and control of the parking of vehicles
and the control of traffic which may affect or be affected by the
parking of vehicles in the parking meter zones created hereby,
including the purchase, replacement, installation, repair, servicing and
operation of mechanical or electrical traffic signals for the direction of
said traffic or said parking, and the cost of painting streets, curbs and
sidewalks with-appropriate markings, lines and signs, and the- -
purchase, construction, erection; repair and replacement of street-and-
curb signs for the direction of said traffic or said parking, and for the
cost of patrolling said parking motor zones and enforcing therein all
traffic laws and regulations concerning the parking of vehicles and the
movement of traffic which may affect or be affected by such parking
of vehicles, or for any of said purposes.

The California Court of Appeal has specifically upheld the City’s use of parking meter
revenue for traffic-related purposes stating that the City’s Parking Meter Ordinance under San
Diego Municipal Code sections 82.08 and 82.09 “permits the use of the money thus received for
general traffic regulation and control in the areas in question, all of which is a part of the
problem involved and designed to be benefited by the ordinance.” Dedryan v. City of San
Diego, 75 Cal. App. 2d 292, 296 (1946) (emphasis added); See also SDMC §82.09. It is beyond
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question that one of the legitimate purposes of parking metersis “for the purpose of controlling
vehicular traffic.” Siegelv. City of Oakland, 79 Cal. App. 3d 351, 357 (1978).

This MOL provides practical applications of this rule of law by addressing several
different scenarios involving the proposed expenditure of parking meter revenue on parking and
traffic-related issues. Given that the City bears the burden of demonstrating that such ,
expenditures are appropriate in the event of any legal challenge, the most prudent approach is to
interpret the use of parking meter revenue in a judiciously conservative manner. See Beaumont
Investors v. Beaumont-Cherry Valley Water District, 165 Cal. App. 3d 227, 235 (1985); see also
‘Collier, 151 Cal. App 4th at 1339

There may be-additional legal and-policy issues that require con81del ation prior to the
implementation of any project involving the use of parking meter revenue, but that is beyond the
scope of this MOL. The following-examples are intended only as a guideline in setting the

parameters on the appropriate use of parking meter revenue. The analysis of a particular project.

is highly fact-specific requiring a detailed understanding of numerous factors including among
other things, the location of the project, the location of the nearest parking meter zone(s) to the
project location, the purpose and context in which the project is being undertaken, and a clear
understanding of the project’s relation to addressing parking-related issues.

L May Parking Meter Revenue Be Used to Re-Paint Colored Curbs?

Yes, so long as the curbs are within a parking meter zone or address concerns regarding
the parking of vehicles in a parking meter zone. San Diego Municipal Code section 82.09
specifically states that parking meter revenue may be used for painting curbs in such a manner.

‘Notwithstanding the foregoing, the 'proposed use of parking meter revenue to re-paint
colored curbs would have to be analyzed on itsown set of specific facts to properly determme if
it is an appropriate expenditure of such funds. -

1I. May Parking Meter Revenue Be Used to Re-Stripe Streets to Provide Angﬁlar
~ Rather than Perpendicular Parking? :

Yes, so long as it affects the parking of vehicles in a parking meter zone. San Diego
Municipal Code section 82.09 states that parking meter revenue “may be expended to meet the
costs and expenditures involved in the inspection, repair, regulation, installation, operation,
control and use of the parking spaces and parking meters described herein . . . and the control of
traffic which may affect or be affected by the parking of vehicles in the pa1k1ng meter zones
created hereby . .

If the street re-striping were to impact parking at a nearby parking meter zone by creating
additional parking spaces, an expenditure of parking meter revenue in this instance could be
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justified as a means to control the flow of traffic by allowing drivers to find parking spaces more
easily and relieve congestion at nearby parking meter spaces. Even if no additional parking
spaces were added, the act of making the spaces angular at a location in proximity to a parking
meter zone could further traffic control by making it easier to enter and exit these spaces, thereby
allowing traffic to flow more freely within an affected parking meter zone.

As with any project, the proposed use of parking meter revenue to re—stlipe streets would
have to be analyzed on its own set of spemﬁc facts to properly determine if it is an appropriate
expenditure of such funds. :

III. May Parking Meter Funds Be Used to Repair a Street?

Yes, so long as the street repairs are within a parking meter zone or within close
proximity to a parking meter zone such that the repairs affect the control of traffic within a
parking meter zone. Caution and restraint must be exercised to avoid the use of parking meter
funds as a wholesale replacement for general funds. See Cal. Gov’t Code § 50076. For example,
the expenditure of parking meter revenue for general street repairs on a city-wide basis would
violate state law by exceeding the regulatory purpose for which the parking meter fees were
collected.

Although the repair of traffic signals, street signs, and curb signs are specifically
enumerated as legitimate traffic control expenditures in the San Diego Municipal Code, street
repairs are not. See SDMC § 82.09. Nevertheless, as it relates to the control of traffic, street _
repairs may be a legitimate expenditure of parking meter revenue because the list of enumerated
traffic control measures under SDMC section 82.09 is not exhaustive. Where a particular
proposed expenditure is not specifically enumerated in the San Diego Municipal Code as a traffic
control measure, an analysis will need to be conducted in order to determine if it actually affects
the control of traffic. :

For example, the repair of a pothole adjacent to a parking metered space or on the same
street and block of parking meters could be a traffic control measure. A pothole on a street could
cause adverse traffic impacts by requiring cars to slow down such that it affects the flow of
traffic. However, the further away the pothole is from a parking meter, the more attenuated the
relationship to controlling traffic at a parking meter zone. Consequently, the less likely that it
would be a legitimate use of parking meter revenue.

Again, the proposed use of parking meter revenue for any street repair would have to be
analyzed on its own set of specific facts to properly determine ifit is an appropnate expenditure
of such funds. .
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IV.  May Parking Meter Revenue Be Used to Install Signs?

Depending on the type of sign, it may be an appropriate expenditure of parking meter
revenue so long as the installation of the particular sign addresses a parking concern at nearby
parking meters. In addition, the installation of any signs visible from the public right-of-way
would have to comply with the City’s Sign Ordinance (SDMC §§ 142.1201-142.1292).

Slgns which simply advertise spemﬁc businesses are most likely an inappropriate use of
parking meter revenue as the installation of such signs do not relate to parking or traffic control.
In addition, the expenditure of parking meter revenue to advertise private businesses raises. a
coricern involving a gift of public funds. See San Diego Charter § 93. In order to-avoid a
Charter violation, a reasonable public purpose in which the City benefits from the expenditure
would also need to be identified. See White v. State of California, 88 Cal: App. 4th 298, 313
(2001). It is highly unlikely that any justifiable public purpose could be found for such an
expenditure of parking meter funds. A

Parking meter revenue may be used to install signs sometimes known as “way-finding
signs”, which provide directional information to drivers where such signs provide information on
available public parking locations in proximity to parking meter zones. San Diego Municipal
Code section 82,09 states that parking meter revenue may be used for the erection, repair and
replacement of street and curb signs for the direction of traffic or parking,

Way-finding signs which point to publicly owned facilities such as a sign showing the
direction to a public library would likely be an appropriate expenditure of parking meter revenue
so long as it was within sufficient proximity to a parking meter zone to affect the flow of traffic
therein. To further increase the likelihood that such an expenditure would be deemed an
-appropriate use of parking meter funds, the signs should identify public parking locations

“associated with the library rather than just the 11bra1'y itself.

On the other hand, the use of parking meter revenue for directional signs for parking lots
of private businesses raises a concern that such an expenditure would constitute a gift of public
funds. See White, 88 Cal. App. 4th at 313. In order to satisfy the requirement of a public '
purpose, an analysis would need to be done on the benefit inuring to the City from such an
expenditure of parking meter revenue. Id. As a threshold matter, the traffic concerns would
need to be substantial in order to legally justify any expenditure of parking meter revenue as -
being in furtherance of a public purpose. The more significant the traffic concerns caused by a
commercial enterprise to parking at parking meters, the more likely it is that the public purpose
requirement could be satisfied. For example, itis likely that the installation of signs denoting
directions to parking for non-City owned tourist destinations such as Sea World or the San Diego
Zoo would satisfy the public purpose requirement both because of the magnitude of the traffic
impacts they create and because of the public interest in getting tourists to these locations,
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However, in order to justify the expenditure of parking meter funds, such signs would still need
to be installed in proximity to parking meter zones.

Traffic signs such as stop and yield signs are traffic control measures that constitute an
appropriate use of parking meter revenue so long as the signs are within or in proximity to a

- parking meter zone. SDMC section82.09 specifically allows for the erection, repair and

replacement of street signs for the direction of traffic.

The replacement of street blade signs located at each intersection which convey street
name information to drivers would likely not be an appropriate use of parking meter revenue
unless such signs were so worn and illegible as to cause adverse traffic impacts by requiring .
drivers to constantly slow down in order to determine which street they had just passed. As
previously stated, SDMC section 82.09 requires that if parking meter revenue is to be expended
on traffic-related purposes, it must affect the parking of vehicles within parking meter zones.
The use of parking meter revenue to replace otherwise legible and functional street blade signs
would not likely be a justifiable use of such funds because it does not address concerns related to
the parking of vehicles within parking meter zones.

Of course, any project involving the installation of signs with the proposed use of parking

- meter revenue would have to be analyzed on its own set of specific facts to properly determine if

such an expenditure of funds was appropriate.

V. May Parking Meter Funds Be Used to Hire a Professional Traffic Engineering Firm
to Investigate the Feasibility of Installing a Speed Bump to Ensure Pedestrian
Safety?

__Yes, but only if such an evaluation is necessary to further an otherwise acceptable
purpose for which parking meter revenue may be spent. Neither the hiring of a professional
traffic engineering firm nor the actual installation of a speed bump are an expressly enumerated
permissible use of parking meter funds under SDMC section 82.09. Consequently, the facts
concerning a particular project would need to be analyzed to establish such a use as a legitimate
traffic control measure affecting the parking of vehicles within a parking meter zone. Such an
analysis would be analogous to that of using parking meter revenue for street repair, addressed in
the response to that of using Question No. 3 above. For example, if cars were traveling too fast
making it difficult for vehicles to park within a certain parking meter zone, parking meter funds
could be used to pay for speed bumps. On the other hand, if speed bumps were being installed
for pedestrian safety purposes in an area that was not in proximity to a parking meter zone, such
an expenditure of parking meter funds would be inappropriate.

Without a legitimate underlying purpose for which parking meter revenue can be lawfully
expended, any study or evaluation in preparation for such purpose would be deemed an
inappropriate use of parking meter funds. However, even if the underlying purpose (such as the
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installation of speed bumps) were deemed to be an acceptable expenditure of parking meter
revenue, any preliminary preparation work done would need to be evaluated in light of whether
such work was necessary for accomplishing this purpose.

As with any project involving the proposed use of parking meter revenue, the use of such
funds to hire a professional traffic engineer would have to be analyzed on its own set of specific
facts to properly determine if it is an appropriate expenditure.

VI. - May Parking Meter Funds Be Used to Fund Signs and Markers for the Formation
of Qulet Zones?

“alert pedestrlan and Veh10ula1 traffic of the trains’ pr ox1rmty ‘These qulet zones are usually
established through Council action authorizing the creation of geographical boundaries and the
erection of appropriate signs and markers. The purpose of a quiet zone is to provide peace and
quiet to community residents. Therefore, the use of parking meter funds for this purpose Would
not be appropriate.

Of course, the proposed use of parking meter revenue for a specific project involving the
formation of a qulet zone would have to be analyzed on its own set of detailed facts to properly
determine if it is an appropriate expenditure of such funds.

VII. May Parking Meter Funds Be Used to Enhance Bus and Trolley Stops?

Perhaps, depending on the facts. Although Council Policy 100-18 sets forth an
acceptable use of parking meter revenue to include “[pJromoting alternative forms of
transportation to reduce parking demand (e.g., community shuitles, public transit, bicycling, and
walking)”, it also states that such a purpose must nevertheless be in accordance with SDMC
sections 82.08 and 82.09. In order to justify the use of parking meter funds for enhancements to
bus and trolley stops, the proposed enhancements must satisfy the requirement of controlling the
use of parking spaces at parking meters or being a traffic control measure addressmg the parking
of vehicles in a parking meter zone.

It could be argued that one of the primary func‘uons of bus and trolley stops is to promote
public transit, thereby reducing vehicular traffic on public streets and reducing the demand for
public parking including parking meters. However, enhancements of a purely aesthetic nature to
bus and trolley stops would serve little or no practical purpose as it relates to traffic control
and/or the parking of vehicles. Regardless of whether or not a bus or trolley stop looks
appealing, it still serves its function of being a location for commuters to gather to access the bus
or trolley, Of course, it is possible that a beautification program could potentially attract an
incremental increase in public transit ridership, However, such a relationship to traffic control
and parking seems tenuous, at best, without factual support.
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The analysis of the use of parking meter revenue for bus and trolley stops should consider
whether the enhancement is necessary for the bus or trolley stop to serve its function of
providing access to public transit. Whether any enhancement is necessary would likely require
an objective study to analyze the impediments for ridership, whether aesthetic enhancements at a
particular bus or trolley stop is required to address those concerns, and whether the enhancement
would affect the parking of vehicles within a parking meter zone. For example, the installation
of lighting at a bus or trolley stop for the safety of public transit riders may be an appropriate use
of parking meter funds so long as the bus or trolley stop is in sufficient proximity to a parking
meter zone such that it would affect the parking of vehicles by relieving parking congestion at
that location. In order to justify such an expenditure of parking meter funds, a factual
determination must be made that the lighting is necessary to allow access to public transit.
Important factual considerations may include whether the bus or trolley is operated in the
evenings, whether there are actual safety concerns due to the darkness and/or location of the
stop, and whether the stop relieved parking concerns at a nearby parking meter zone. -

As with any project involving the proposed use of parking meter revenue, the use of such
funds for bus and trolley stop enhancements would need to be analyzed on its own set of specific
facts to properly determine if it is an appropriate expenditure of such funds.

VIII. May Parking Meter Revenue Be Used to Partially Fund a Private Development
Project?

No. Typically, development projects have a component that includes a certain number of
required parking spaces. See SDMC §§142.0501 — 142.0560. Funding used to suppozrt parking
spaces that are mandated as part of a private development project is tantamount to supporting the
construction of the development itself. '

Neither the San Diego Municipal Code nor Council Policy 100-18.set forth any intent for |
the authorization of parking meter revenue to fund general construction projects. See SDMC
§§ 82.08 and 82.09. To the contrary, Council Policy 100-18 speaks of the potential use of
parking meter revenue for “public parking facilities”, not private parking as part of a private
development project. If parking meter revenue was expended towards the required parking of a
private development, there would be virtually no limitation on the type of construction projects
that parking meter revenue could be used to fund. Such a limitless expansion of the use of
parking meter funds would cause concerns that such funds are being used for unrelated and
general revenue purposes in violation of state law. Bixel Associates, 216 Cal. App. 3d at 1219-
1220; Cal, Gov’t Code § 50076.

Notwithstanding the foregoing, the proposed use of parking meter revenue to partially
fund a construction project would have to be analyzed on its own set of specific facts to properly
determine if it is an appropriate expenditure of such funds.




Beth Murray, -10- ' September 30,2010
Deputy Director, ‘

City Planning and Community

Investment

IX.  May Parking Meter Revenue Be Used to Fund an Artist to Create a Mural on-a
Pedestrian Walkway? :

- Itis unlikely that an art mural created on a pedestrian tunnel would be upheld by a court
as an appropriate expenditure of parking meter revenue. Proponents of the mural would likely
argue that the mural would encourage use of the pedestrian walkway because it would make the
surroundings more beautiful and pleasant for taking a walk or stroll. Although this question does
not address the funding of a pedestrian walkway with parking meter revenue, the analysis must
start with whether the pedestrian walkway is a legitimate use of such funds given that the art
mural is intended to encourage its use. If parking meter revenue cannot be used to fund the .
pedestrian walkway itself, an art mural created to encourage the use of such a pedestrian
walkway-would certainly-not constitute a justifiable expenditure of parking meter revenue.. The -
pedestrian walkway would need to be situated close to or within a parking meter zone and be
configured in such a way as to promote walking toward some destination(s) that one might
otherwise travel by car to reach. In this manner, it would presumably affect the parking of
vehicles by making it more conducive to walk to those destination(s), rather than drive and have
to park within a parking meter zone to do so. Even such a relationship to traffic control would:
appear tenuous at best. An objective study would be necessary to establish such a finding.

However, assuming that the pedestrian walkway was deemed to be a legitimate traffic
control measure within proximity to a parking meter zone, the analysis with regard to the
creation of the art mural itself is analogous to that of the enhancement of bus and trolley stops in
Question No. 7. Given that the purpose of an art mural is for purely aesthetic purposes, it
appears rather doubtful that it could reasonably be necessary for the use of the pedestrian
walkway as a traffic control measure.

Of course, any proj ect for the creation of an art mural involving the proposedv use of
parking meter révenue would have to be analyzed on its own set of SpCClﬁC facts to properly
determine if 1t is an appropriate expenditure of such funds.

X. May Parkmg Meter Revenue Be Used to Pay for the Installation of Landscaping
and Maintenance of That Landscaping? : :

In most instances, the answer is no. But under certain, very specific factual
circumstances, it may be appropriate to use parking meter revenue to pay or the installation of
landscaping and the maintenance of that landscaping. Routine. landscapmg and maintenance of
City property is categorized as part of the “general operations.of the City” in which general fund
revenue would typically be utilized. See San Diego Charter § 71. Consequently, any use of
parking meter revenue towards such a purpose would catry the risk of charactenzmg parking
meter fees as special taxes. See Cal, Gov’t Code § 50076.
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However, Council Policy 100-18 allows the use of parking meter revenue for _
“[plroviding for extraordinary maintenance and landscaping activities associated with or required
by any of the activities listed above.”

The term “extraordinary” is not specifically defined, but needs to be understood in its
proper context taking into account its common usage and Council Policy 100-18. The American
Heritage Dictionary defines “extraordinary” as “beyond what is ordinary or usual.” With this in
mind and interpreted within the context of Council Policy 100-18, the term “extraordinary”
describes expenditures for maintenance and landscaping that are beyond the general landscaping
and maintenance that the City performs on its properties. In particular, the landscaping and
maintenance must be tied to the use of parking or traffic control measures that address parking
concerns within parking meter zones. In addition, the Council Policy’s reference to “activities
listed above” is an attempt to identify appropriate expenditures of parking meter revenue that
presumably address parking concerns within parking meter zones. Among other things, these
include the erection of public parking facilities and lots. Consequently, it would likely be an
appropriate use of parking meter revenue to maintain required landscaping for public parking
structures and parking lots that are proximately located to parking meter zones such that they
could increase the supply and address the demand for parking spaces in these areas.

-Clearly, the proposed use of parking meter revenue for landscaping would have to be
analyzed on its own set of specific facts to properly determine if it is an appropriate expenditure
of such funds.

CONCLUSION

Parking meter revenue may only be expended for parking and traffic-related purposes
that impact parking at parking meter zones. State law prohibits the expenditure of regulatory
fees such as parking meter funds for purposes unrelated to the specific regulatory activities for .
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which they were assessed or for any unrelated revenue purpose. Consequently, City staff must
conduct a factually specific detailed analysis of any proposed traffic control or parking-related
project for the expenditure of parking meter revenue to ensure that the expenditure does not
contravene applicable state and local law as well as established City policies.

JAN I. GOLDSMITH, City Attorney
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. TO: Budget and Finance Commnuittes
FROWM: City Attorney .
SURJECT:  Use of Parking Meter Funds forlTraﬁis«RsI ated Issues

This memorandut is in response to & request by Councilmeniber Sherri Lightnet at the

Match 30, 2009, City Council hearing on the Parking Meter Utilization Improvement Program
[Parking Program), outlihing the proper use of funds generated by the City’s parking meters for
consideration at the hearing of the Budget & Finanee Committee on May 1, 2009,

QUESTION PRESENTED
May funds generated by parking meters be used for trafficrelated purposes?
© SHORT ANSWER

Yes, Solong as the parking meter foes imposed do not exceed the reasonable cost of the services
neoessary for the activity for which the fee s charged, parking meter funds may be used in the
conirol of traffie which may affect or be affected by the patking of v ehlcles in des1gnated

parking meter zones.
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BACKEGROUND

On March 30, 2009, the City Planning & Community Investument Department presented the

. Patking Program to the City Council. The primary goal of the proposed Parking Program was to
achieve a terget parking meter utilization rate of 85 percent by allowing the Mayor to adjust the
cost and hours of operation of the City’s parking meters, At the heating, the City Council raised
several concerns, including whether funds generated by parking meters may be used for broader
traffic-related purposes. Specifically, Councilmember Lightner requested the Clty Attorney
prepare a memorandum for consideration at the Budget & Finance Committse ouflining the
parameters for proper use of parking meter funds woder San Diego Municipal Code [SDMC)
sections 82,08 entitled “Parking Meters — Use of Funds” and 82.09 entitled “Parking Meters -
Coliections ~ Accounting for Money” [Parking Meter Ordinance],” B

ANALYSIS .

The parameters for thé proper use of parking meter funds are established by the SDMC and
applicable state law as detailed below. SDMC section 82.08 entitled “Parking Meters ~ Use of
Funds™ provides as follows: .

The coins required to be deposited in parking meters, as provided
herein, are hergby levied and assessed ag fees to provide for the
proper regulation and control of traffic upon the public streets, and
to cover the cost of supervision, inspection, installation, operation,
meintensnce, control and use of the parking spaces and parking
meters described herein, and also the cost of supervising and
regulating the parking of vehicles in the parking meter zones

created hereby. -

SDMC section §2,09 entitled “Parkihg Meters ~ Collections - Accounting for Moniey” provides: )

The City Manager is hereby suthorized, il it shall be his duty, to -
designate some petson or persons to make regular collections of
the money deposited in said parking meters, It shail be the duty of
such person or persons so designated to collect and deliver to the
Treagurer of The City of 8an Diego all money deposited in the
patking metérs; the Treasurer shall keep accurate account of all the
parking meter money 50 delivered fo him. Money so deposited in
the parking meters may be expendéd to meet fhe costs and
expenditures involved in the inspection, repair, regulation,
installation, operation, control and vse of the parking spaces and
patking meters descaribed herein, and the costs involved in the -
regulation and control of the parking of vehicles and the
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contro] of fraffic which may affet or be affected by the parking of
vehicles in the parking meter zones created hereby, inclnding the
purchase, replacement, installation, repair, servicing and operation
of mechauical or electrical fraffic signals for the divection of said
wraffic or said parking, and the cost of painfing streets, curbs and
sidewalks with appropriate maxkizzgs, lines and signs, and the
purchase, construgtion, erection, repair and replacement of street
and curb signs for the divection of said traffle or seid parking, and
“for the cost of patrolling said parking motor zotes and enforcing
therein all traffic laws and regulations coneerning the parking of
vehicles and the movement of traffic which may affectorbe
affected by such parking of vehicles, or for any of said purposes.

Rased on the above, the City's Parking Metet Ordinance allows parking meter faes 1o be nsed for
the following traffic-related purposes:

(1) For the proper regulation and constrol of traffic upon the public streets;
(2)  Forthe costs involved in the regulation and control of the parking of vehicles; and

(3)  Forthe costs (nvolved in the regulation and control of traffic which may affect or
be affected by the parking of vehicles in the parking meter zones, including the
- purchase, replacement, installation, repair, servicing and operation of mechandcal
or ¢lectrical waffic signals for the direction of said traffic or said parking, and the
cost of painting streets, curbs and sidewalks with appropriate markings, ines and
signs, and the purchase, construction, erection, repair and replacement of street
and curb signs for the dirsction of said traffic or said patking,

Although the City’s Parking Meter Ordinance clearly allows for trafficrelated expenditures, ol
regulatory fees must also comply with statetaw, The general standard of what constitutes. a
proper regulatory fee is set forth in Califernia Goverament Code section 50076 which states:
“As used in this article, ‘special tax® shall not include any fee which does not exceed the
. reasonable cost of providing the service or zegulatofy activity for which the fee is charged and
which is not levied for general vevenue pmposes

Cage law has further defined what coustitutes a proper regulatory fize. ‘*Any fee which falls
within the definition of a service or mgulaiory fee under Section 50076 is not o special tax under
Proposition 13 (Cal, Const,, Art, XTI A, § 41y snd:thus i5 exempt from the requirement of a two-
thirds affinmative vote by the District's quatified voters.” Beaumont investors™v. Reaumont-
Cherry Valley Water District ( 1985) 165 Cal. App. 3d 227, 234. “Regulatory fees, which are

' Prbposition 13 was enacted in 1978 and requires two-thirds voter approval i’ox specinl taxes (meaning mxes
dedicated 1o a special fund or gumme and not deposited into the City’s genaral fund for general government
PUIpOSETH .
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imposed under the government's police power, must not exceed the reasonable cost of the

services necessary for the activity for which the fee s charged and for carmying out the purpose
 of the regulation; they may not be levied for unrelated purposes” Jsaaé v, City of L4, (1998) 68
Cal. App. 4th 586, 595, - . - o

Prior to the passage of Proposition 13, in Dedryan v Cily of San Diego (1946) 75 Cal. App.2d
292, 295 eppellant challenged the City’s Parking Meter Ordinance, alleging in part that the City
was operating parking meters af-a profit. The Court of Appeal of California, Fourth Appellate
District affirmed judgment for the City and stated thé following with regard 1o traffic-related
issues: _

77777 amended, provides that
recefpts from this sowrce may be used not only in defraying the
expenses of installation, operation and control of such parking =~
spaces and parking meters, but also those incurredin the control of
iraffic which may affect or be affected by the parking of vehicles in
the parking mefer romes thus created, including those meurved in
connection with palnting lines and signs, mainiaining mechanical |
traffic signals and other expenses of regulating traffic and
anforeing traffie regulations with respect fo all traffic which may
affect or be gffected by the parking of vehicles in parking merer
zones, This ardinance permits the use of the mongy thus received

- for general iraffic regulation and control in the. aveas in guestion,
all of which is a part of the problem involved and designed to be
benefited by the ordinance. This is one entire problem in the
congested areas and business distriots which ave affected by the
ordinance and, as the evidence indicates, there arve many matters of
expense incident to the problem as 2 whole, aside from those
directly connected with the operation of the meters, which were
not segregated and Hemized in such igntes and records as were

“produced in evidence, (Id. at 296. Bmphasis added)) -

Subsequently, in Mervynne v. Acker (1961)189 Cal App:2d 558, ini reviewing the City’s parking
ordinance to assess whether it was subject (o an initiattve petition, the Court of Appeal of
California for Fourth Appellate District stated the following regarding traffic-related jssues:
“We think there can be po serious question but that parking meters fimetion prizarily as an aid
to traffic control. They have long been recognized judicially as a legitimate aid to traffic
regalation.” (J7, at 561, Internal citatione omitted.) ‘

Afier the enactment of Proposition 13 in 19782 in an unpublished opinion” n the case of Rider v,
City of San Diego (June 13, 2005, D044507), the City’s Parking Meter, Ordinance was

© 7 Although unpublished opinfons are ot oiteble pursuant fo the California Rules of Court, the same courf'woz;ld
review any future legal chalienge to the Parking Meter Ordinence and the same analysis would likely apply.
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challenged on grounds it constitnted a special tax that required approval by twosthirds of the
electorate becanse the revenues exceeded the reasonable cost of the serviess provided, namely
the cost of suppiymg the parking meters themselves, In summarizing the cage law zeldtmg to
regulatory foes, the Rider court, citing an opirdon of the California Suprerne Court in Sinelair
Paint Co. v, State Bd, of Bqualization (1997) 15 Cal.4th 866, reiterated the guidelines
distinguishing a regulatory fee from a special tax, The Rider cowrt stated that taxes are imposed
for revenue purposes, rather than for a special benefit conferred or privilege granted, and are
compulsory rather than imposed in response 1o & voluntary decision to seek government benefits
or privileges. Quotmg LSznc[azr, the court went on 10 state that “aill regulatory foes are necessarily
aimed at rafsing ‘revenue' to defray the cost of the regulatory program in cgues“aon, but that fact
does ot antomatically render those fees “taxes.” . .. If regulation is the primary purpose of the

- fee measure, the mere fact that the nieasure also oenamtc,s revenue does not make the imposition -

& tax.”

Consismnt with these guidelines, the Rider court found the parking meter fee {s only paid by a
person who chooses to use a metered space, which is uncharacteristic of 2 special tax. The court
also digtinguished the foe from a special tax on grounds that the fees are not designed to recoup
propetty tax monies lost due to the enactment of Proposition 13, Based on these characteristics,
ag well as the fact that the fee did not exceed the reasonable avst of providing the regulatory
activity for which the fec was chiargsd, the Rider court concluded as a matter of law the paridng
meter foes are not special taxes, Fasthermore, In response to plaintiffs’ argument that parking
meter funds are Hmited to the actual deployment of the parking meters and are not available for
traffio-related purposes, the Rider court cited DeAryan and held that key to its conclusion that the
parking meter fees are not exoessive and therefore valid regulatory fees “was the fact the object
of parking meter fees is not:solely to pay for thie actual installation and maintenance of meters,
buit also to fand a mouch brodder regulatory purposes, namely various aspects of the City’s traffic
control and enforcement.”

.’l‘lﬁerefore, the City's Parking Meter Ordinance would. likely withstand legal challenge if the faes

collected are properly accountad for, do not exceed the reasonable cost of providing the
regulatory activity for which the fee is charged, and are used to fand traffic-related projects in
designated parking meter zones &s qpac&ﬁed n DeAnfan 88 weli as for other enmerated -
purposes. : :
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CONCLUSYON
Based on the foregoing, patking meter funds may be used in. the control of traffic which may
affect or be affected by the purking of vehicles in designated parking meter zones so long asthe
parking meter fees imposed do not exceed the reasonable cost of the services necesgary for the
activity for which the fee'is charged. The services necessary for the activity of providing patking
maters may include: the purchase, replecement, installation, fepair, servi eing and operation of
mechanical or electrical waffic signals; the cost of painting streets, curbs and sidewalks with
appropriate markings, lines and signs; and the purchase, construction, erecti on, repalr and
replacement of street and curb signs for the direction of said traffic or said parking, If the City
wants to fand ofbher traffic-related projects with fecs generated by the City’s parking meters, such
projects must e necessary for the coutrol of traffic which may affect or be affected by the
- parking of vehicles In a parking meter zone. ‘ ‘

JAN L.GOLDSMITH, City Attorney
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