
Office  of

The  City  Attorney


City  of San  Diego

MEMORANDUM


MS  59

(619)  236-6220

DATE: February 28,  2020

TO: Honorable  Mayor  and  Members  of the  City Council

FROM: City  Attorney Mara  W.  Elliott

SUBJECT: Public  Information  Office


As  the  City begins  deliberations  concerning  the  Fiscal  Year  2021  Budget,  I  ask  that  you  consider


creating  a  centralized  office  that  would  be  charged  with  fulfilling  the  City’s  responsibilities

under  the  California  Public  Records  Act  (CPRA),  Senate  Bill  1421  (S.B.  1421),  and  other

transparency  laws.

A  centralized  public  information  office  would  create  efficiencies  and  reduce  exposure  to

lawsuits,  while  also  enhancing  the  speed,  consistency,  and  reliability  of the  information  provided

by the  City.  It  would  also  provide  the  public  with  access  to  personnel  who  can  assist  them  in

identifying  records  and  information  responsive  to  their  requests.


We  previously  addressed  the  need  for  a  centralized  office  in  a  letter  to  the  City Auditor,  which

we  included  in  his  Hotline  Report  of Public  Records  Act  Responses,  dated  December  13,  2019.

We  wrote:

.  .  .  City  departments  could  benefit  from  improved  coordination

when  posting  responses  in  the  NextRequest  system  to  avoid

confusion,  inconsistency,  and  incomplete  responses  to  requestors.

Therefore,  in  addition  to  the  Interim  Auditor's  recommendations,


we  would  advise  that  the  City develop  a  more  centralized  process
for  responding  to  PRA  requests.  This  might  take  the  form of an

inter-departmental  team that  handles  all  communications  with  the
public  regarding  PRA  requests  on  behalf of the  City,  including


both  mayoral  and  independent  departments.


Centralizing  this  function  would  allow  for  more  efficient  and

complete  records  collection  and  production  by  coordinating  search
parameters  and  efforts  across  affected  departments.  It  would  also

enable  our  Office  to  more  effectively and  efficiently  advise  on
consistent  phrasing  in  10-day and  14-day responses,  the

application  of exemptions,  and  coordination  with  outside  counsel

on  particularly  voluminous  or  complex  requests,  as  needed  and
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appropriate.  We  acknowledge  that  this  may  require  a  greater


budgetary  commitment  from the  Mayor  and  City Council,  but
believe  the  investment  would  be  offset  by  improved  access  and  a

corresponding  reduction  in  liability.


As  you  know,  primary responsibility  for  responding  to  CPRA  requests  falls  to  the  Department  of

Communication’s  Office  of Public  Records  Administration,  which  is  assisted  by  more  than
50  designated  CPRA  liaisons  in  other  Departments.  Meanwhile,  independent  Departments,  City

Council  offices,  and  the  Mayor’s  Office  all  handle  CPRA  requests  on  their  own.  This  structure,

though  only  a  few  years  old,  already  struggles  under  the  weight  of CPRA  requests  that  increase


annually,  and  are  increasingly complex.  In  addition,  the  Department  of Information  Technology,

which  is  responsible  for  conducting  electronic  searches  of City records,  lacks  the  resources


needed  to  keep  pace  with  increasing  record  requests  stemming  from CPRA  and  litigation-related


demands.


Our  City’s  challenge  in  timely  and  efficiently  responding  to  CPRA  requests  intensified  following

the  passage  of S.B.  1421,  which  relates  to  the  disclosure  of peace  officer  personnel  records.  I

explained  my  concerns  in  a  Memorandum  dated  March  19,  2019,  attached,  about  the  City’s
ability to  respond  in  a  timely  manner.  I  reported  that  early estimates  from the  affected


Departments  “indicate  that  substantial  staff resources  are  needed  to  respond  to  the  CPRA
requests  and  that  production  of documents  could  be  accelerated  significantly  if the  city  were  to

dedicate  funding  to  this  project  and  designate  an  Senate  Bill  1421  point  person.”  I  suggested  that
the  Mayor  and  City Council  “convene  a  hearing  to  consider  SB  1421’s  impacts  to  City personnel


and  operations,  and  to  discuss  the  allocation  of appropriate  resources  .  .  .”  No  follow-up  action

occurred.


A  good  first  step  toward  addressing  this  problem  would  be  for  the  Office  of the  Independent

Budget  Analyst  to  review  how  other  California  cities  are  addressing  the  surge  in  records

requests,  and  analyze  the  potential  for  a  centralized  office  to  save  money,  improve  response


times,  and  ensure  quality access  to  public  information.


MARA  W.  ELLIOTT,  CITY  ATTORNEY

By /s/ Mara  W.  Elliott


MWE:cw:cm

MS-2020-5
Doc.  No.:  2339296

Attachment

cc:  Kris  Michell,  Chief Operating  Officer


Andrea  Tevlin,  Independent  Budget  Analyst
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TO: Honorable Mayor  and Councilmembers

FROM: City Attorney

SUBJECT: Senate Bill 1421 -Disclosure of Peace Officer Personnel Records

On September  30, 2018,  Governor Brown  approved legislation amending  California  Penal Code

sections 832.7 and 832.8 (SB 1421). SB 1421, which became operative  on January  1, 2019,

makes certain peace  officer personnel  records available  for public  inspection under the California

Public Records Act (CPR.A).

SB 1421 affects four categories  of peace  officer personnel records that were previously

confidential  and only accessible in criminal  or civil legal proceedings using the Pitchess  process.

The four categories  are:

1. A record relating to a report, investigation,  or finding of  an incident involving  the

discharge of a firearm at a person  by a peace  officer;

2. A record relating to ·a report, investigation, or finding of an incident involving the use of

force by a peace  officer against  a person  resulting  in death or great bodily  injury;

3. Any record  relating to an incident  in which a sustained  finding was made by any law

enforcement agency or oversight  agency that  a peace officer engaged  in sexual assault

involving a member of the public;  and

4. Any record relating  to an incident in which a sustained  finding was made by any 'law

enforcement agency or oversight agency of dishonest  by a peace  officer directly relating

to the reporting,  investigation, or prosecution of a crime, or directly  relating to the

reporting of, or investigation of misconduct by, another peace  officer.

Numerous  departments may possess responsive  SB 1421 records, including the San Diego Police

Department  (SDPD), the City Attorney's Office, the Civil Service Commission, and the

Citizens'  Review Board. Responding to a CPRA request  requires City personnel  to search,

locate, and redact, as appropriate, responsive records.
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To date, the City has received  numerous  CPRA requests for peace officer personnel  records

under SB 1421. Most of these requests seek all records regarding any police  officer alleged to

have used  force against  a person that resulted in death or bodily injury.

According  to the SDPD, potentially  hundreds  of cases are currently covered by CPRA requests

for records in the four categories made public by SB 1421. The number  of pages of records

requiring review run in the hundreds of thousands,  and all audio and video records will need to

be carefully edited to conceal the identities and voices of victims and witnesses.

Eady estimates from the affected Departments indicate that substantial staff resources  are needed

to respond  to the CPRA requests and that production of documents could be accelerated

significantly  if the City were to dedicate funding to this project  and designate an SB 1421 point-

person.

My Office has been de.fending the City and Chief Nisleit  in the lawsuit brought  by the San Diego

Police Officers Association and seven other law enforcement  officer associations  (POA

Petitioners).  The POA Petitioners seek a writ of mandate  prohibiting  the disclosure  of pre-

January 1, 2019 records. The Court issued a stay preventing  release of pre-January 1, 2019

records on February  5, 2019, and has since extended the stay to March 29, 2019, to allow any

party to appeal the ruling. Once the stay expires, deadlines will come at a pace that the City is ill-

prepared to handle, potentially leading to costly litigation.

We suggest that the Mayor and Council  convene a hearing to consider SB 1421 's  impacts to City

personnel  and operations,  and to discuss the allocation  of appropriate resources  necessary  to

comply with SB 1421.

MWE:vj

Doc. No.: 1960509

Attachment: SB 1421

MARA W. ELLIOTT, CITY ATTORNEY

ara W. Elliott

City Attorney
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Semite Bill No. 1421

CHAPTER988

An act to amend Sections 832. 7 and 832.8 of the Penal Code, relating to peace officer  records.

[Approved by Governor September 30, 2018. Flied with Sec1·etary of  State

September 30, 2018.]

LEGISLATIVE COUNSEL'S DIGEST

SB 1421, Skinner. Peace officers: release of records.

The California Public Records Act requlr·es a state or local agency, as defined, to make public recor·ds available for

Inspection, subject to certain exceptions. Existing law requires any peace officer or custodial officer personnel

records, as defined, and any records maintained by any state or local agency r·elatinn to complaints a9ainst peace

officers and custodial off'lcers, or any Information obtained from these records, to be confidential and prohibits the

disclosure of those records in any criminal or civil proceeding, except by discovery. Existing law describes

exceptions to this requirement for Investigations or proceedings concerning the conduct of peace officers or

custodial officers, and for an agency or department: that  employs those officers, conducted by a grand jury, a

district  attorney's office, or thaAl:torne_y_G_en_erats_o_ffJ_c_e, ___________ _

This blll would require, notwithstanding any other· law, certain peace officer or custodial officer personnel records

and records relatlnn to specified Incidents, complaints, and investigations Involving peace officers and custodial

officers to be made available for public Inspection pursuant to the California Public Records Act. The bill would

define the scope of  dlsclosable records. The bill would require records disclosed pursuant to this provision to be

redacted only to remove personal data or Information, such as a home address, telephone number, or Identities

of family members, other than the names and work-related information of  peace officers and custodial officers, to

preserve the anonymity of complainants and witnesses, or to protect confidential medical, f'lnancial, or other

Information In which disclosure would cause an unwarranted Invasion of personal privacy that  clearly outweighs

the strong public Interest in records about misconduct by peace officers and custodial officers, or where there Is a

specific, particularized reason to believe that  disclosure would pose a significant danger to the physical safety of

the peace officer, custodial officer, or others. Additionally the bill would authorize redaction where, on the facts of

the particular case, the public Interest served by nondisclosure clearly outweighs tl1e public Interest served by

disclosure. The bill would allow the delay of disclosure, as specified, for records relating to an open Investigation

or court proceeding, subject to certain limitations.

The California Constitution requires local agencies, for the purpose of ensuring public access to the meetlnns of

public bodies and the writings  of public officials and agencies, to comply with a statutory enactment that amends

or enacts laws relating to public records or open meetings and contains findings demonstrating that the

enactment furthers  the constitutional requlre~ents   relating to this purpose.

This bill would make legislative findings to that effect,

The California Constitution requires the state to reimburse local agencies and school districts for certain costs

mandated by the state. Statutory provisions establish procedures for making that reimbursement.
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This bill would provide that no reimbursement  Is required by this act for a specified reason.

Vote: majority Appropriation:  no Fiscal Committee: yes Local Program: yes

THE PEOPLE OF TI:IE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. The Legislature finds and declares all of the following:

(a) Peace officers help to provide one of our st1ite's most fundamental government services. To empower peace

officers to fulfill  their mission, the people of California vest them with extraordinary <rnthorlty - the powers to

detain, search, arrest, and use deadly force. Our society depends on peace officers' faithful exercise of that

authority,  Misuse of that authority can lead to grave constitutional violations, harms to liberty and the inherent

sanctity of human life, as well as significant public unrest.

(b) The public has a right to know all alJout serious police misconduct, as well as about officer-Involved sf1ootlngs

and other serious uses of force. Conceallng crucial public safety matters such as officer violations of clvlllans'

rights, or Inquiries Into deadly use of force Incidents, undercuts the public's faith In the legitimacy of law

enforcement, makes It harder for tens of thousands of hardworking peace officers to do their  jobs, and endangers

public safety,

SEC. 2. Section 832. 7 of the Penal Code Is amended to read:

832.7. (a) Except as provided In subdivision (b), the personnel records of peace officers and custodial officers and

records maintained by any state or local agency pursuant to Section 832.5, or Information obtained from these

records, are confidential and shall not be disclosed In any criminal or clvll proceeding except by cflscovery

pursuant to Sections 1043 and 1046  of the Evidence Code. This section shall not apply to Investigations or

proceedings concerning the conduct of peace officers or custodial officers, or an agency or department that

employs those officers, conducted by a g1'ancl jury, a district attorney's office, or the Attorney General's office.

(b) (1) Notwithstanding subdivision (a), subdivision (f) of Section 6254 of the Government Code, or any other

law., the following peace officer  or custodial officer personnel records and recorcls maintained by any state or local

agency sf1all not be confldentlaf ancJ shall be made available for public Inspection pursuant to the Caflfornfa Public

Records Act (Chapter 3.5 (comrnenclng with Section 6250) of  Division 7 of Title 1 of  the Government Code):

(A) A record relating to tile report,  Investigation, or findings of any of the following:

(I) An incident Involving tile dlscha1·ge of a flrea1·m at a person by a peace officer or custodial officer.

(11) An Incident In which the use of force by a peace officer or custodfal officer against a person resulted in death,

or In great bodily Injury.

(B) (I) Any record relating to an Incident In which a sustained t'lndlng W<lS made by any law enforcement agency

or oversight agency that a peace officer or custodial officer engaged In sexual assault Involving a member of the

public.

(fl) As used In this subparagraph, "sexual assaL1lt" means the commission or attempted Initiation of a sexual act

with a member of the public by means of force, threat, coercion, extortion, offer of leniency or other official favor,

or under the color of authority. For purposes of this definition, the propositioning for or co111mlsslon of any sexual

act while on duty Is considered a sexual assault.

(Iii) As used In this  subparagraph, "mernber of the public"  means any person not employed by the officer's

employing cigency and Includes any participant In a cadet, explorer, or other  youth program affiliated with the

agency.

(C) Any record relating to an Incident In which a sustained finding was made by any law enforcement agency or

oversight agency of dishonesty by a peace officer or custodial officer directly relating  to the reporting,

Investigation, or prosecution of a crime, or directly relating to the reporting of, or Investigation of misconduct by,

anotl1er peace officer or custodial officer, Including, but not lfmlted to, any sustained finding of pe1jury, false

statements, fifing false reports, destruction, falsifying, or concealing of evidence.

(2) Records that shall be released pursuant to this subdivision include all investigative reports; photographic,

audio, and video evidence; transcripts or recordings of Interviews; autopsy reports; all materials complied and

presented for review to the district attorney  or to any person or body charged with determining whether to file

criminal charges against an officer In connection with an Incident, or whether the officer's action was consistent

with law and agency policy for purposes of discipline or administrative action, or what discipline to Impose or
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coi-rectlve action to take; documents setting forth findings or recommended findings; and copies of disciplinary

records relating to the incident, Including any letters of Intent to Impose discipline, any documents reflecting

mocllflcatlons of discipline due to the Skelly or grievance process, and letters Indicating final Imposition of

discipline or other documentation  reflecting Implementation of corrective action.

(3) A record from a separate and prior Investigation or assessment of a separate Incident st1all not be released

unless It Is Independently subject  to disclosure pursuant to this subdivision.

(4) If an Investigation or Incident Involves multiple  officers, Information about allegations of misconduct by, or the

analysis or disposition of an investigation of, an officer shall not be released pursuant to subparagraph (B) or (C)

of paragraph (1), unless It relates to a sustained finding against that officer. However, factual information  about

that action of an officer during an Incident, or the statements of an officer about an Incident, shall be released If

they are relevant  to a sustained finding against another officer that Is subject to release pursuant to

subparagraph (B) or (C) of paragraph (1).

(5) An agency shall redact a record disclosed pursuant to this section only for any of the following purposes:

(A) To remove personal data or Information, such as a home address, telephone nurnber, or Identities of family

members, other than the names and work-related Information of peace and custodial officers.

(B) To preserve the anonymity of complainants and witnesses.

(C) To prntect confidential medical, financial, or other Information of  which disclosure Is speclflcally prohibited by

federal Jaw or would cause an unwarranted Invasion of personal privacy that  clearly outweighs  the strong public

Interest In records about misconduct and serious use of force by peace officers and custodial officers.

(D) Where there Is a specific, articulable, and particularized reason to believe that  disclosure of the record would

pose a significant danger to the physical safety of  the peace officer, custodial officer, or another person.

(6) Notwithstanding paragraph (5), an agency may redact a record disclosed pursuant to this section, Including

personal identlfyln~J information, where, on the facts of the particular case, the public Interest served by not

disclosing the Information clearly outweighs the public interest served by disclosure of the information.

(7) An agency may withl1old a record of an Incident described In subparagraph (A) of paragraph (1) that Is the

subject of an active criminal or administrative Investigation, In accordance with any of the followin\;J:

(A) (I) During an active criminal investigation, disclosure may be delayed for up to 60 days from the date the use

of force occurred or until the district attorney determines whether to file criminal cha1·ges related to the use of

force, whichever occu1·s sooner. If an agency delays disclosure  pursuant to this clause, the  agency shall provide,

In writing, the specific basis for the agency's determination that the interest In delaying disclosure clearly

outwel~Jhs the  public Interest In disclosure. This writing shall Include the estimated date for disclosure of the

withheld information.

(II) After 60 clays from tl1e use of force, the agency may continue to delay the disclosure of records or Information

If the disclosure could reasonably be expected to interfere with a criminal enforcement proceeding against an

officer who used the force. If an agency delays disclosure pursuant to this clause, the agency shall, at l80-day

Intervals as necessary, provide, In writing,  the specific basis for the agency's determination  that disclosure could

reasonably be expected to Interfere with a criminal enforcement proceeding. The writing shall Include the

estimated date for the disclosure of the withheld infonnatlon.  Information withheld by the agency shall be

disclosed when the specific basis for withholding is resolved, when the Investigation or proceeding Is no longer

active, or by no later than 18 months after the date of the Incident, whichever occurs sooner.

(Ill) After 60 days from the use of force, the agency may continue to delay the disclosure of records or

Information If the disclosure c.ould reasonably be expected to lnte1·fere with a criminal enforcement  proceeding

against someone other  than the officer who used the force. If an agency delays disclosure under this clause, the

agency shall, at  180-day Intervals, provide, In writing, the specific basis why disclosure  could reasonably  be

expected to Interfere with a criminal enforcement proceeding,  and shall provide  an estimated date for the

disclosure  of the withheld Information. Information  withheld by the agency shall be dlsclosecl when the specific

basis for withholding Is resolved, when the Investigation or proceeding Is no longer  active, or by no later  than 18

months  after the date of the incident, whichever occurs sooner, unless extraordinary circumstances warrant

continued delay due to the ongoing criminal investigation or proceeding. In that case, the agency must show by

clear and convincing evidence that the interest  In preventing prejudice to the active ancl ongoing criminal

Investigation or proceeding outwel\Jhs the public Interest In prompt disclosure of records about use of serious

force by peace officers and custocllal officers. The agency sh<ill release all information subject to disclosure that

does not cause substantial prejudice, Including any documents that have otherwise become available.
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(iv) In an action to compel disclosure brought pursuant to Section 6258 of the Government Cocle, an agency may

justify delay by filing an application to seal the basis for withholding, In accordance with Rule 2.550 of the

California Rules of Court, or any successor rule thereto, if disclosure of the written  basis Itself would Impact a

privilege or compromise a pending Investigation.

(B) If criminal charges are flied related to the incident in whicl1 force was used, the agency may delay tile

dlsclosLire of records or information until a verdict on those charges Is returned at: trial or, If a plea of guilty or no

contest Is entered, the time to witl1draw the plea pursuant to Section 1018.

(C) During an administrative Investigation Into an Incident described in subparagraph (A) of paragraph ( 1), the

agency may delay the cllsclosure of records or Information until the Investigating agency determines whether the

use of force violated a law or agency policy, but no longer than 180 days after the date of l:ile employing agency's

discovery of the use of force, or allegation of use of force, by a person authorized to Initiate an Investigation, or

30 days after the close of  any criminal investigation related to the peace officer or custodial officer's use of force,

whichever is later.

(8) A record of  a civilian complaint, or the Investigations, findings, or dispositions of that  complaint, s.hall not be

released pursuant to this section If the complaint Is frivolous, as defined in Section 128.5 of the Code of Civil

Procedure, or If ti1e complaint is unfounded.

(c) Notwithstanding subdivisions (a) and (b), a department or agency shall release to the complaining party a

copy of his or her own statements  at the time the complaint is filed.

(cl) Notwithstanding subdivisions (a) ancl (b), a department or agency that employs peace or custodial officers

may disseminate data regarding tile number, type, or disposition of complaints (sustained, not sustained,

exonerated, or unfounded) made against Its officers if that information Is in a form  wilich  does not identify the

Individuals Involved,

(e) Notwitilstandlng subdivisions (a) and (b),  a department or agency that employs peace or custodial officers

may release factual Information concerning a disciplinary investigation If the officer who Is the subject of the

disciplinary investigation,  or the officer's agent or representative, publicly makes a statement he or she knows to

be false concerning the investigation or the Imposition of cllsclpllnary action. Information may not be clisclosecl by

the peace or custodial  officer's  employer unless the false statement was pubilsi1ed by an established medium of

communication, such as television, radio, or a newspaper. Disclosure of factual information by the employing

agency pursuant  to this subdivision is llrnitecl to facts contained In the officer's personnel file concerning the

disciplinary Investigation or Imposition of disciplinary action that  specifically refute the false statements made

public by the peace or custodial officer or his or her agent or representative.

( !') (1.) The department or arJency shall provide  written notification to tt1e cornpialnlng party of the disposition of

tl1e complaint within 30 days of the disposition. ·

(2) The notification described in this subdivision shall not be conclusive or binding or admissible as evidence In

any separ<Jte or subsequent action or proceeding brought before an arbitrator, court, 01· judge of this state or the

United States,

(g) This section does not affect the discovery or disclosure of Information contained In a peace or custodial

officer's personnel file pursuant to Section 1043 of the Evidence Code.

(11) This section does not supersede or affect the criminal discovery process outlined In Chapter 10 (commencing

with Section 1054) ofTltle 6 of Part 2, or the admissibility  of personnel records pursuant to subdivision (a), which

codifies the court decision in Pltchess v. Superior Court (1974) 11 Cal.3d 531.

(I) Nothing In this chapter is Intended to limit  the public's right of access as provided for in Long Beach Police

Officers Association v. City of Long Beach (2014) 59 Cat.4th 59.

SEC. 3. Section 832.8 of the Penal Code is amended to read:

832.B. As used in Section 832.7, the followin~J words or phrases have ti1e following meanings:

(a) "Personnel records" means any file maintained under that  Individual's name by l1is or her ernploylng agency

and containing records relating to any of tile  following:

(1)  Personal data, Including marital status, family members, educational and employment history, home

addresses, or similar Information.

(2) Medical history.
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(3) Election of employee benefits.

(4) Employee advancement, appraisal, or discipline.

(5) Complaints, or Investigations of complaints, concerning an event or transaction In which he or she

participated, or which Ile or she perceived, and pertaining to tile manner in which he or she performed his or her

duties.

(6) Any other Information the disclosure of which would constitute an unwarranted Invasion of personal privacy.

(b) "Sustained" means a final determination  by an Investigating agency, commission, board, hearing officer, or

arbitrator,  as applicable, following an Investigation and opportunity for an administrative appeal pursuant to

Sections 3304 and 3304.5 of the Government Code, that the actions of the peace officer or custodial officer were

found to violate law or department policy.

(c) "Unfounded" means that  an investigation clearly establishes that the alle~Jation   Is not t1·ue.

SEC. 4. The Leglslature finds and declares that  Section 2 of this act, which amends Section 832. 7 of the Penal

Code, furthers, within the meaning of paragraph (7) of subdivision (b) of Section 3 of Article I of the Callfornla

Constitution, the purposes of that  constitutional section as It relates to the right of public access to t11e meetings

of local public bodies or the writings of local public officials and local agencies. f'ursuant to paragraph (7) of

subdivision (b) of Section 3 of Article I of the California Constitution, the Legislature rnal<es the following findings:

The public has a strong, compelling Interest In law enfo1·cement transparency because It Is essential to having a

just a ncl democratic society.

SEC. 5. No reimbursement Is required by this act pursuant to Section 6 of Article XIII B of the California

Constitution because the only costs that may be Incurred by a local agency or school district  under this act would

result from a legislative mandate that Is wltt1in the scope of paragrapl1 (7) of subdivision (b) of Section 3 of

Article I of the California Constitution.
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