
Office of
The City Attorney
City of San Diego

MEMORANDUM
MS 59

(619) 533-5800

DATE: January 8, 2026 

TO: Honorable Mayor and Councilmembers

FROM: City Attorney

SUBJECT: Questions Related to Measure C (March 2020 Ballot Measure) and Associated
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INTRODUCTION

In March 2020, local voters approved a citizens’ initiative measure, known as Measure C, which
added Division 2 titled “Additional, Voter-Approved Transient Occupancy Tax and Related
Bonds,” including sections 35.0201 through 35.0212 (Codified Provisions), to Chapter 3, Article
5 of the San Diego Municipal Code (Municipal Code or SDMC).1 Until the Fourth District of the
California Courts of Appeal issued a decision affirming the validity of Measure C in October
2025, the City of San Diego (City) could not fully implement Measure C.

The San Diego City Council (Council) will be asked to approve multiple items related to
Measure C, including: (a) an ordinance amending certain Codified Provisions to reset various
deadlines and timelines due to prolonged delays in the City’s ability to implement Measure C;
(b) an ordinance establishing an advisory committee to provide recommendations on the
expenditure of Measure C revenue toward Homelessness Programs; and (c) authorizations to
expend Measure C revenue for Convention Center purposes and Homelessness Programs. This
memorandum addresses several questions raised by City staff that may have bearing on the
Council’s upcoming decision whether to approve the proposed items related to Measure C. 

BACKGROUND

A. Overview of Measure C

Measure C increases the City’s existing 10.5 percent Transient Occupancy Tax (i.e., hotel visitor
tax) by 1.25, 2.25, or 3.25 percentage points (Additional Tax), depending on geographical
proximity of the affected lodging facilities (i.e., any Hotel, Recreational Vehicle Park, or
Campground) to the San Diego Convention Center (Convention Center). SDMC § 35.0201(a).
The Additional Tax is a special tax, the revenues of which must be used for identified Special
Purpose Activities, including Homelessness Programs, Street Repairs, Convention Center

1 Unless otherwise specified, all capitalized terms in this memorandum have the same meaning ascribed to them in

Municipal Code section 35.0211 or as otherwise defined or used in Measure C.
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Improvements, Convention Center Operations, Convention Center Support Activities, and
Convention Center Business Development Programs. Id. at § 35.0202(a). Measure C requires
that the Additional Tax Revenues be allocated in specified percentages for Convention Center
purposes (59 percent), Homelessness Programs (41 percent for the first 5.5 years, and 31 percent
thereafter), and Street Repairs (10 percent, starting when the Homelessness Programs component
is reduced to 31 percent). Id. at §§ 35.0203(e), 35.0204(a).

Measure C also authorizes the City to issue and sell Bonds supporting the Special Purpose
Activities, to be repaid using the applicable component of the Additional Tax Revenues up to
specified caps of maximum Bond debt, including financing costs. The specified caps include
$850 million for Convention Center Expansion and Modernization Costs (which can be lifted in
the future by Council resolution after a noticed public hearing), $750 million for Homelessness
Program Costs, and $400 million for Street Repair Costs, provided that the applicable Additional
Tax Revenues are projected over the life of the pertinent Bonds to be sufficient to repay the
amount of such Bonds. Id. at § 35.0210(a)-(f). All Bonds issued in reliance on Measure C will be
limited obligations of the City payable solely from the Additional Tax Revenues attributable to
the pertinent Additional Tax Component. Id. at § 35.0210(g).

B. Purchase Agreement and Settlement Agreement

Before local voters considered Measure C, the City negotiated with the San Diego Unified Port
District (Port District) and Fifth Avenue Landing, LLC (FAL) related to certain property located
directly bayward of the existing Convention Center (ARC Lease Premises). The Port District and
FAL are parties to a lease, commonly referred to as the ARC Lease, under which FAL has the
exclusive right to occupy the ARC Lease Premises through June 30, 2027. The Port District,
FAL, and the City entered into a Purchase and Sale Agreement and Escrow Instructions dated
June 21, 2018, which if implemented, would have provided the City with long-term control of
the ARC Lease Premises to accommodate the City’s construction of the Phase III expansion of
the Convention Center (Expansion Project). Due in part to the delayed ballot qualification of
Measure C, the City had no defined funding source for acquisition of the ARC Lease Premises
and terminated the transaction with the Port District and FAL in early 2019. Additionally, the
City and FAL entered into a Settlement Agreement and Mutual Release dated November 9, 2018
(Settlement Agreement) to resolve litigation in which FAL alleged that the City had interfered
with FAL’s opportunity to pursue its hotel development on the ARC Lease Premises. 

RESPONSES TO SPECIFIC QUESTIONS

1. What actions related to expansion of the Convention Center is the City prohibited
from taking under the Settlement Agreement with FAL?

Section 2.8.1 of the Settlement Agreement prohibits the City from taking certain actions related
to the Expansion Project on the ARC Lease Premises through December 31, 2026. The
prohibited activities include: (a) all design and preconstruction activities; (b) issuing requests for
qualifications or proposals for design and construction skill sets, including architects and general
contractors; (c) taking any official actions, including negotiating and issuing contracts and other
City commitments, with the purposes of acquiring possession and control of the ARC Lease
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Premises and developing and implementing the Expansion Project on the ARC Lease Premises;
and (d) interfering with or impairing FAL’s contractual relations with the Port District regarding
FAL’s proposed hotel development on the ARC Lease Premises.

Sections 2.8.1.2 through 2.8.1.4 list three specific “carve-outs” from the prohibited activities.
Under those carve-outs, (1) no City official was prevented from taking a position on Measure C
before voters considered the measure in March 2020; (2) after December 31, 2024, the City may
engage in any actions necessary to secure a coastal development permit and financing related to
the Expansion Project; and (3) the City may exercise its power of eminent domain to pursue
acquisition of the ARC Lease Premises.

The prohibited activities are broadly worded, and the Settlement Agreement requires that the
prohibitions be construed broadly to protect and preserve FAL’s opportunity to pursue final
approval of the land use entitlements for its project.2 Therefore, if City staff wishes to take any
actions that might even arguably be a prohibited activity before December 31, 2026, it is
recommended that City staff consult with the Office of the City Attorney (Office) regarding
compliance with the Settlement Agreement. The City may also consider seeking either FAL’s
concurrence that a proposed activity would not violate the Settlement Agreement or FAL’s
limited waiver allowing a proposed activity. On several previous occasions, FAL has provided
the City with a letter allowing the City to perform a specific action for a limited time that
otherwise would be prohibited under the Settlement Agreement, such as obtaining an updated
cost study on the Expansion Project. 

2. What is the permissible scope of expenditures from the Convention Center Revenue
Account for modernization projects?

Measure C requires the Mayor to propose, and the Council to approve, an “itemized” annual
budget for the expenditure of funds in each Revenue Account consistent with the provisions of
Measure C. SDMC § 35.0206(a). The budget does not need to authorize expenditure of all
available funds in the upcoming fiscal year and may reserve a portion of the funds to promote
effective long-term fiscal planning for Special Purpose Activities or for other purposes consistent
with the Special Purpose Activities. Id. While recognizing the Council’s ultimate discretion on
how to prioritize the expenditure of Convention Center Revenue Account funds, Measure C
expresses a preference toward the following expenditure priorities, in descending order of
importance: (a) Convention Center Expansion and Modernization Costs; (b) Convention Center
Operating Costs; (c) Convention Center Support Costs; and (d) Convention Center Business
Development Costs. Id. at § 35.0206(b).

Under Measure C, “Convention Center Expansion and Modernization Costs” include hard and
soft costs related to the design, permitting, and construction of the Convention Center

2 However, the Settlement Agreement does not prohibit the City from taking any actions related to a physical
expansion of the Convention Center on any area other than the ARC Lease Premises. For example, the City’s pursuit
of an expansion of the Convention Center in a northerly direction toward Harbor Boulevard would not implicate any

provisions of the Settlement Agreement.



Honorable Mayor and Councilmembers
January 8, 2026
Page 4

Improvements.3 “Convention Center Operating Costs” include all costs associated with
Convention Center Operations, including the maintenance, operation, and repair of the
Convention Center, as it may be expanded and modernized through the Convention Center
Improvements. Id. at § 35.0211(b). 

Based on these broadly worded definitions, if a particular improvement or activity modernizes
the Convention Center or constitutes maintenance, operation, or repair of the Convention Center,
the improvement or activity will be eligible for expenditure of Convention Center Revenue
Account funds. For the current Fiscal Year 2026, the proposed budget will include expending
Convention Center Revenue Account funds to repair or replace portions of the Convention
Center roof and several building systems and to renovate and upgrade the existing Convention
Center central plant. These proposed budget items plainly qualify as eligible Convention Center
Revenue Account expenditures under Measure C.

3. What steps will the City need to follow before expending funds from the Measure C
Revenue Accounts during Fiscal Year 2026?

Measure C requires the Mayor to propose, and the Council to approve, an “itemized” annual
budget for the expenditure of funds in each Revenue Account consistent with its provisions.
SDMC § 35.0206(a). The most reasonable interpretation of this requirement, particularly the
reference to an “itemized” budget, is that the annual budget for each Revenue Account should
include multiple line items identifying each specific contract, service, or program to be funded
by the Revenue Account during the applicable fiscal year. The City’s adopted General Fund
budget for Fiscal Year 2026 contains some specificity for the Homelessness Revenue Account,
as set forth in the Homelessness Strategies and Solutions Department’s itemized budget, but it
does not contain an itemized budget for the Convention Center Revenue Account.4

To ensure full compliance with Measure C, this Office recommends that the Council adopt an
itemized budget for the Convention Center Revenue Account for Fiscal Year 2026 (and for both
the Homelessness Program and Convention Center Revenue Accounts for each ensuing fiscal
year) with separate line items identifying each specific contract, service, or program to be funded
by the applicable Revenue Account. Once each itemized budget is adopted, the City can expend
funds in accordance with the adopted budget.5

3 “Convention Center Improvements” refer to “the contiguous (meaning physically connected to the existing
Convention Center) expansion of the Convention Center, all associated infrastructure improvements, as well as any
additional capital improvements to modernize Convention Center . . . .” SDMC § 35.0211(b).
4 Based on the City’s initial projections for collection of Additional Tax Revenues, the City’s adopted General Fund

budget for Fiscal Year 2026 includes the expenditure of approximately $47.7 million from the Convention Center

Revenue Account for Convention Center “contracts and services” and approximately $32.6 million from the
Homelessness Revenue Account for Homelessness Program “contracts and services.” According to City staff, the

Fiscal Year 2026 allocation from the Homelessness Revenue Account is intended to reimburse the General Fund for

expenditures toward several Homelessness Programs identified in the Fiscal Year 2026 itemized department budget
for the Homelessness Strategies and Solutions Department. 
5 Depending on the circumstances of a specific contract, additional Council approvals may still be needed to
authorize the issuance of contracts, if required under the Municipal Code’s contracting provisions.
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An additional process applies solely to the formulation of each annual budget of Homelessness
Revenue Account funds. Measure C requires the Council to formally establish a seven-member
advisory committee, known as the Citizens Oversight Committee, to: “(1) provide input on, and
review plans for, expenditures of bond proceeds, including an annual allocation plan or
expenditure plan; and (2) advise and make recommendations to the Mayor and City Council 
relative to all expenditures in this program, including plans, policies, funding guidelines and
funded projects.” SDMC § 35.0204(b). Accordingly, the intent of Measure C is that this new
committee will make recommendations to the Mayor and the Council related to the formulation
and adoption of each itemized annual budget for Homelessness Revenue Account funds.6

4. Can the Council’s approval of the annual budget for the Revenue Accounts occur

simultaneously with the Council’s approval of the City’s annual budget?

Yes. For Fiscal Year 2027 and beyond, the Council could approve the itemized annual budget for
each Revenue Account under Measure C on a simultaneous timeline with its approval of the
City’s annual budget. If a simultaneous timeline is employed, this Office recommends taking
steps to ensure that each Measure C annual budget is discussed separately and transparently.7

Measure C includes several key transparency and accountability features, such as five-year
implementation plans for expenditures in the Homelessness and Street Repair Revenue
Accounts, annual reports of expenditures made from Additional Tax Revenues, and rolling three-
year performance audits of each Revenue Account. SDMC §§ 35.0207-35.0209. The
requirement for an itemized annual budget for each Revenue Account is also one of Measure C’s
key transparency features. Reflecting each Measure C annual budget as a separate agenda item or
a subitem of a Measure C-specific agenda item on the Council docket would be one option to
meet the goal of transparency embedded in Measure C. This Office is available to evaluate any
other proposals City staff may have to meet this goal.

5. What is the scope of the Council’s authority to amend the Codified Provisions?

Two provisions in Measure C authorize the Council to adopt an ordinance amending the
Codified Provisions without presenting the matter to local voters, subject to certain limitations.
First, an uncodified provision in Measure C, specifically Section 4(b), authorizes the Council to
amend the Codified Provisions in any manner that does not alter the tax rate or constitute a tax
increase. Section 4(b)(2) contemplates that an amendment of the Codified Provisions could be
necessary to address a delay in imposing or collecting the Additional Tax Revenues.  

6 This Office understands that, due to the litigation delay preventing the City’s full implementation of Measure C,
the City’s first opportunity to obtain the newly formed advisory committee’s advance input on an itemized annual
budget for the Homelessness Revenue Account will occur in the Fiscal Year 2027 budget cycle.
7 When adopting each annual Revenue Account budget, the Council may wish to consider the voter intent expressed

in Measure C that the Additional Tax Revenues will be used to supplement, rather than replace, any revenue sources

historically used to fund the Special Purpose Activities. See SDMC § 35.0202(c). Despite this voter intent, the

Council has wide discretion under San Diego Charter sections 11.1 and 69 to make budgetary decisions involving

the use of General Fund dollars. “The Council has the power to set the policy of spending public money and to
allocate the money needed to meet the City’s needs.” 2007 Op. City Att’y 346 (2007-1, Apr. 6, 2007) at 9. Also,
multiple provisions in Measure C recognize the Council’s exercise of discretion in formulating annual budgets for
the expenditure of Revenue Account funds. See, e.g., SDMC §§ 35.0206, 35.0207(a).
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Second, Measure C authorizes the Council to adopt an ordinance amending the Codified
Provisions for several purposes, including clarifying the manner of collection of the Additional
Tax Revenues, subject to four express limitations on any amending ordinance: (1) it must not be
inconsistent with the purpose and intent of the Additional Tax as described in Measure C; (2) it
must not change the nature of the Special Purpose Activities8 or increase the Additional Tax
amount; (3) it must not change the percentage of Additional Tax Revenues allocated toward each
Special Purpose Activity under Municipal Code section 35.0203(b), except as permitted under
Municipal Code sections 35.0202(b) and 35.0203(c); and (4) it must not allow the transfer of any
funds from one Revenue Account to another Revenue Account. SDMC § 35.0204(e). If the City
wishes to effectuate any changes to the Codified Provisions that run contrary to any of these four
express limitations, local voters will need to approve those changes in a future election.

CONCLUSION

Although the City could not implement Measure C for over six years due to the delayed ballot
qualification and the protracted litigation, the City is now able to move forward with
implementing the voters’ intent in approving Measure C. This Office is available to assist with
additional legal questions related to implementation of Measure C as they arise.

HEATHER FERBERT, CITY ATTORNEY 

By /s/ Kevin Reisch

Kevin Reisch
Senior Deputy City Attorney

KJR:jdf
MS-2026-1
Doc. No. 4282246

cc: Keith Corry, Senior Advisor, Government Affairs, Office of the Mayor
Rolando Charvel, Chief Financial Officer
Rania Amen, Chief Community Services Officer and City Engineer
Casey Smith, Chief Housing and Community Development Officer
Ben Battaglia, Finance Director
Elif Cetin, Engineering and Capital Projects Director
Elizabeth Correia, City Treasurer
Charles Modica, Independent Budget Analyst

8 The Special Purpose Purposes are broadly defined in Measure C, affording the City some flexibility in budgeting

the Revenue Account funds. The Council does not have discretion, however, to substantively modify or further

broaden the Special Purpose Activities without a subsequent public vote.


